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United States Court of Appeals for the 

District of Columbia 

_ | 

I 

a In the District Court of the United States! 

for the District of Columbia 

I 

In Equity No. 63566 | 

i 

Mrs. Elizabeth B. Mitcham, Mrs. Esther B. Whitehead, 

7 • • I 7 

Mrs. Nina B. Wirt, Petitioners, 

i 

vs. 

Blair Lee, The Washington City Orphan AsyluJm, a cor¬ 
poration, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Coulrt of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— j 

1 Petition for Substitution of Trustee 

Filed February 2—1937 

In the District Court of the United Stated 
for the District of Columbia 

Equity No. 63566 

Mrs. Elizabeth B. Mitcham, Hotel Beekman, 575 Park 
Avenue, New York City, Mrs. Esther B. Whitehead, 
96 Mercer Street, Plainfield, New Jersey, and Mrs. 
Nina B. Wirt, 923 Rhode Island Avenue, N. ^Y, Wash¬ 
ington, D. C., Petitioners, 

v. ! 

Blair Lee, Silver Spring, Maryland, The Washington City 
Orphan Asylum, a corp., 4419 Nebraska Avenue, N.W., 
Washington, D. C., Defendants. ; 

The petition of Elizabeth B. Mitcham, Esther B- White- 
head and Nina B. Wirt respectfully shows unto this Honor¬ 
able Court: 






2 BLAIR LEE VS. MRS. ELIZABETH B. MITCHAM ET AL. 

1. That petitioners are all adult citizens of the United 
States, that said Elizabeth B. Mitcham is a resident of the 
State of New York, said Esther B. Whitehead is a resident 
of the State of New Jersey and said Nina B. Wirt is a resi¬ 
dent of the District of Columbia, and that petitioners are 
the sole heirs at law of John D. Bartlett, deceased, of the 
District of Columbia, and file this petition in their own 
right as the present owners of Lot 3, in Square 364, being- 
premises 923 Rhode Island Avenue, Northwest, in the Dis¬ 
trict of Columbia; 

2. That the defendant, Blair Lee, is a citizen of the 
United States and a resident of Montgomery County, State 
of Maryland, and is sued as surviving Trustee under two 
certain deeds of trust apparently executed by said John D. 

Bartlett, deceased, in 1902 and 1904, respectively, as 
2 more particularly hereinafter described; 

i 3. That the defendant, The Washington City Or¬ 
phan Asylum, a corporation, is sued as the obligee and 
payee and present holder of certain notes secured by said 
deeds of trust referred to in paragraph “2” hereof, as will 
more particularly appear hereafter; 

4. That said John D. Bartlett died in the District of Co¬ 
lumbia on, to-wit, May 20, 1915, leaving petitioners, his 
daughters, and William Bartlett, a son, as his sole heirs at 
law. Said William Bartlett died on, to-wit, August 12, 
1922,i being unmarried and leaving no heirs other than 
petitioners; 

That since the death of said John D. Bartlett in 1915 
petitioners have been in actual, open, notorious, continuous, 
uninterrupted, lawful and hostile possession and occu¬ 
pancy of said premises known as 923 Rhode Island Avenue, 
Northwest, Washington, District of Columbia; that they 
have paid the taxes on said premises and that during the 
entire period of their ownership and possession no person 
or persons have ever made any adverse claim of title to or 
against said real estate; 

5. That during the month of December 1936 petitioners 
were advised for the first time of the existence of two cer¬ 
tain deeds of trust recorded against said property upon the 
land records of the District of Columbia, said deeds of trust 
being as follows, to-wit: 
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(A) Deed of trust from John D. Bartlett to Jjoseph J. 
Darlington and Blair Lee, Trustees; to secure a certain 
loan of $6,900.00 from The Washington City Orphan Asy¬ 
lum, of Washington, District of Columbia, to said; John D. 
Bartlett, said loan being represented by three principal 

notes of $900.00, $1,000 and $5,000, dated December 
3 17, 1902, due and payable six months, three years 

and three years, respectively, after the date$ thereof, 
with interest at 5% per annum, together with thr^e certain 
interest notes, said deed of trust being duly recorded in 
liber 2695, folio 227, on December 17, 1902; and 

(B) Deed of trust from John D. Bartlett to Joseph J. 
Darlington and Blair Lee, Trustees, to secure a certain ad¬ 
ditional loan of $1,500.00 from said Washington! City Or¬ 
phan Asylum to said John D. Bartlett, said loan being 
represented by three principal notes of $500.00 each, dated 
November 29, 1904, due one, two and three veats respec¬ 
tively after the dates thereof, with interest at 5 fc per an¬ 
num, said deed of trust being duly recorded in liber 2884, 
folio 245, on November 29, 1904. 

6. That petitioners are informed and believe and believ¬ 

ing aver that the aforesaid notes that are secured by the 
aforesaid deeds of trust have been paid in full to the payee 
and obligee thereof, defendant The Washington City Or¬ 
phan Asylum, a corporation, and that the said notes bear¬ 
ing notation of their payment are now in the possession of 
said defendant; j 

7. That petitioners have made demand upon defendant 
Blair Lee as surviving trustee in said deeds of trust to re¬ 
lease said real property from the effects of saidl deeds of 


trust so that a pending sale of said property by petitioners 
might be completed, but said defendant Blair Le£, although 
aware that the original payee, The Washington City Or¬ 
phan Asylum, a corporation, of Washington, District of 
Columbia, and present holder of said notes, has been paid 
in full both the principal and interest thereof, ijas refused 
and still refuses to release said trusts. 


WHEREFORE, THE PREMISES C O N SI D - 
4 ERED, your petitioners pray: 

A. That process issue out of this Honorable Court 
against the defendants herein named requiring them to ap- 


j 

! 

i 
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pear and answer the exigencies of this petition, answer un¬ 
der oath being expressly waived ; 

B. That a rule be issued out of this Honorable Court 
commanding defendants and each of them to appear in 
this Court upon a day certain and show cause, if any they 
have, why the prayers of this petition should not be 
granted; 

C. That the Court appoint Robert D. Pearson, a fit and 
proper person, as substitute trustee under the deeds of 
trust hereinbefore described, in accordance with the pro¬ 
visions of Section 538 of the Code of the District of Colum¬ 
bia, in the place and stead of Blair Lee, surviving trustee, 
and that said substituted trustee be clothed with all the 
power and estate in law and in equity necessary for the 
execution of said trusts, as was vested in said Blair Lee; 
and 

D. That petitioners be afforded such other and further 
relief as to this Honorable Court may seem just and 
proper. 

NINA B. WIRT 

ESTHER B. WHITEHEAD 
ELIZABETH B. MITCHAM 

FROST, MYERS & TOWERS 
By FRANK H. MYERS 

Attorneys for Petitioners. 

District of Columbl^, ss: 

Nina B. Wirt being first duly sworn, on oath deposes and 
says that she has read the foregoing petition by her sub¬ 
scribed and knows the contents thereof; that those facts 
stated as upon personal knowledge are true and those 
stated upon information and belief she believes to be true. 

NINA B. WIRT. 

5 Subscribed and sworn to before me this 1st day of 

February, 1937. 

SAMUEL H BLUMENTHAL, 
(Seal) Notary Public, D. C. 
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i 
i 

Answer of the Defendant Blair Lee j 

Filed February 12 1937 j 

* * * * # * * 

1. He is without knowledge regarding the matters set 
forth in the first paragraph of the bill of complaifit. 

2. He admits the allegations of the second paragraph of 
the bill and further states that he has always been domi¬ 
ciled in Montgomery County, Maryland; that hie was so 
domiciled on December 17, 1902 and November j 29, 1904, 
and that he was never a legal resident of the District of 
Columbia. 

3. He admits that the defendant, The Washington City 

Orphan Asylum, is a corporation and that it is the payee 
named in the negotiable promissory notes made by John 
D. Bartlett, described in and the payment of wljiich is se¬ 
cured by the two deeds of trust referred to in the fifth para¬ 
graph of the bill of complaint and hereinafter more spe¬ 
cifically referred to. He denies that the defendant The 
Washington City Orphan Asylum is the present holder of 
said notes, or any of them. j 

4. He is without knowledge regarding the allegations of 
the first paragraph of the fourth paragraph of the bill of 
complaint. 

He is without knowledge regarding the allegations of the 
second paragraph of the fourth paragraph of the bill of 
complaint; he denies, however, that the plaintiffs’ alleged 
possession of premises 923 Rhode Island Avenue, North¬ 
west, has been hostile to the defendants inasmuch as their 
alleged possession was by virtue of their ownership of said 
property as heirs at law of John D. Bartlett, de- 
6 ceased, and in subordination to this defendant’s title 
as trustee under the two deeds of trust mentioned in 
the fifth paragraph of the bill. 

5. He is without knowledge as to the time when the plain¬ 
tiffs learned of the existence of record of the t\^o deeds of 
trust described in the fifth paragraph of said bill but he 
avers that the law charged them with notice thereof as they 
were duly recorded among the land records of the District 
of Columbia during the lifetime of their ancestor, John D. 
Bartlett, deceased. 
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He avers that the first deed of trust mentioned in the 
fifth paragraph of the bill of complaint was executed and 
delivered by John I). Bartlett, widower, on, to wit, Decem¬ 
ber 17, 1902 and recorded that day among the land records 
of said District in Liber 2695 folio 227 et seq., and that it 
secures the payment of three promissory notes made by 
John D. Bartlett, representing $6,900. loaned by The Wash¬ 
ington City Orphan Asylum to the said John D. Bartlett, 
dated December 17, 1902 and payable to the order of the 
said The Washington City Orphan Asylum; note No. 1 
being for $900., payable six months after its date, note 
No. 2 being for $1,000., payable three years after its date 
and note No. 3 being for $5,000., payable three years after 
its date, with interest thereon from their respective dates 
until paid at the rate of five per centum per annum, pay¬ 
able semi-annually; separate notes being given for the in¬ 
terest. 

He avers that the second deed of trust mentioned in the 
fifth paragraph of the bill of complaint was executed and 
delivered by John D. Bartlett, widower, on, to wit, No¬ 
vember 29, 1904 and recorded that day among said land 
records in Liber 2884 folio 245 et seq., and that it secures 
the payment of three promissory notes made by John D. 

Bartlett, representing $1,500. loaned by The Wash- 

7 ington City Orphan Asylum to the said John D. 

Bartlett, dated November 29, 1904 and payable to 

the order of the said The Washington City Orphan Asy¬ 
lum; each note being for the sum of $500., payable, respec¬ 
tively, at one, two and three years after their date, with 
interest at the rate of five per centum per annum, payable 
semi-annually. 

6. He denies that John D. Bartlett, or his legal repre¬ 
sentatives, or the plaintiffs, or anyone in their behalf, paid 
in full the debts secured by the aforesaid deeds of trust 
or the notes thereby secured, and he denies that the plain¬ 
tiffs, by virtue of their ownership of the property described 
in the bill of complaint, have the right to have said prop¬ 
erty released and discharged from the lien, effect and oper¬ 
ation of the said deeds of trust. He also denies that the 
notes representing the indebtedness owing upon said prop¬ 
erty and described in said deed of trust are in the posses- 
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I 

| 

sion of the defendant The Washington City Orphan Asy¬ 
lum. I 

Further answering the sixth paragraph of th^ bill of 
complaint, he states: ' j 

Note No. 1 of $900. secured by the first mentioned deed 
of trust recorded in Liber 2695 folio 227 et seq., was evi¬ 
dently paid by John D. Bartlett on, to wit, June 17, 1903, 
and evidently it was delivered to him marked paid and can¬ 
celled as it has not been found among the remaining notes 
secured bv said deed of trust. j 

All of the promissory notes representing the indebted¬ 
ness secured by the aforesaid two deeds of trust, except the 
aforesaid note of $900., were placed with the Siggs Na¬ 
tional Bank by William E. Edmonston, Treasurer of The 
Washington City Orphan Asylum, for collection fo the ac¬ 
count of The Washington City Orphan Asylum, j Interest 
was paid by John D. Bartlett on Notes nuimbered 2 
8 and 3 secured by the first deed of trust recorded in 
Liber 2695 folio 227 et seq., to June 17, 1906, and 
interest was also paid by him on the notes secured by the 
second deed of trust recorded in Liber 2884 folio 245 et 
seq., to November 29, 1906. 

Upon information and belief he avers that on December 
16, 1925 there was owing upon notes numbered 2 and 3 se¬ 
cured by the deed of trust recorded in Liber 2695 folio 227 
et seq., the principal sum of $6,000., and interest thereon 
from June 17, 1906, and on the same date there Was owing 
upon the three notes secured by the second deed of trust 
recorded in Liber 2884 folio 245 et seq., the principal sum 
of $1,500., with interest thereon from November 29, 1906, 
or a total owing upon all the notes of $14,778., hnd on De¬ 
cember 16, 1925 William E. Edmonston, in his own right, 
purchased said notes by paying to the Riggs National Bank 
the sum of $14,778. which was credited by said Bank to 
the account of The Washington City Orphan Asylum, Wil¬ 
liam E. Edmonston, Treasurer, and simultaneously with 
the payment of said account, the Riggs National Bank de¬ 
livered all of the aforesaid notes, except the aforesaid note 
of $900., to the said William E. Edmonston in his own 
right. This defendant avers upon information and belief 
that the said William E. Edmonston made the following 
notation or endorsement in red ink on said note numbered 
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3 secured by the said deed of trust recorded in Liber 2695 
folio 227 et seq: 

“The principal and unpaid interest to Dec. 16, 1925 was 
paid to Riggs National Bank by my certified check on Bank 
of Washington, to be credited to The Washington City 
Orphan Asylum in order to save it from loss and not to 
extinguish the note and the same is to be held by me as mv 
property and transferred to me by said Asylum when the 
proper credit is made to it. 

W. E. Edmonston” 

“In consideration of above payment this note is 
9 hereby transferred and assigned to William E. Ed- 
i monston subject to approval of trustees.” 

A similar endorsement was made in red ink by said Wil¬ 
liam E. Edmonston on note No. 2 of $1,000. secured by said 
deed of trust recorded in Liber 2695 folio 227 et seq., and 
also upon the three notes of $500. each secured by deed of 
trust recorded in Liber 2884 folio 245. 

On the envelope which contained the title papers, insur¬ 
ance policies and the aforesaid deeds of trust, said William 
E. Edmonston wrote the following: 

“Turn over these papers to W. E. E. who now owns the 
notes, having taken them over Dec. 16/25. 

W. E. E.” 

He avers upon information and belief that said notes 
were placed by said William E. Edmonston in his safe lo¬ 
cated in the office of the Columbia and Real Estate Title In¬ 
surance Companies, of which he was president and where 
he maintained his office. 

That shortly after December 16, 1925, the said William 
E. Edmonston who at that time was about 80 vears of asre, 

V O 7 

became ill and was incapacitated for about a year prior to 
his death which occurred on December 25, 1927. 

That the said William E. Edmonston died testate and his 
Will was duly admitted to probate and record by the Pro¬ 
bate Division of this Court and letters testamentary were 
issued to his executors, Frances E. Rollow, Leila E. Riegel 
and Edgar D. Edmonston, who are the only children of the 
said WTlliam E. Edmonston and, with the exception of a few 
legatees, were the sole beneficiaries of his estate. 
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i 

That through their counsel, the legal representatives and 
beneficiaries of the estate of William E. Edmonston, 

10 deceased, claim that thev are the owners of the afore- 
said notes, except the note of $900., and that they 

have the right to have the aforesaid property sold tinder the 
provisions of the aforesaid deeds of trust by reason of the 
said John D. Bartlett and those succeeding him t<j> the title 
of the aforesaid real estate defaulting in the paymjent of the 
principal and interest upon said notes which ai|*e now in 
the possession of the said legal representatives and children 
of the said William E. Edmonston. 

7. He admits that counsel for the plaintiffs requested him 
to release the property described in the bill from the lien, 
effect and operation of the aforesaid deeds of trust and that 
he declined to do so because the debts secured bjy the said 
deeds of trust and represented by the aforesaid promissory 
notes have not been paid by the said John D. Bartlett or 
his legal representatives, or by the plaintiffs, or by anyone 
in their behalf, except the aforesaid note of $900], as afore¬ 
said, and no evidence of the payment of said notds has been 
exhibited to him by plaintiffs or their counsel. 

He further avers that said John D. Bartlett, bp the afore¬ 
said deeds of trust, conveyed the property described in the 
bill of complaint to him and Joseph J. Darlingtdn (the lat¬ 
ter being now deceased) in fee simple, in trust, inter alia, to 
secure the payment of the said promissory notes by the said 
John D. Bartlett, or his successors in title of said property, 
and to release said property from the lien, effectjand opera¬ 
tion of the said deeds of trust upon full payment of said 
notes. | 

Further answering the seventh paragraph of! the bill of 
complaint, he states that while it is true that tlie payee of 
said notes, The Washington City Orphan Asylum, a cor¬ 
poration, received the principal and interest owing upon 
said notes from William E. Edmonston on December 16, 
1925, the same did not operate as a payment of the 

11 said notes but constituted a purchase thereof by Wil¬ 
liam E. Edmonston, to whom, as aforesaid, the said 

notes were delivered at the time he purchased them and in 
whose possession they remained until his death. 

Further answering the whole of the bill, this defendant 
states that the property described therein and ih said deeds 
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of trust is subject to foreclosure sale under said deeds of 
trust by reason of the non-payment of the principal and in¬ 
terest owing on said notes owned, as aforesaid, by William 
E. Edmonston and his estate, and that the provisions of 
Section 1265 of the Code limiting the time for bringing ac¬ 
tions for the recovery of lands does not apply to the exer¬ 
cise of the power of sale conferred upon him by the provi¬ 
sions of the said deeds of trust; certified copies of the said 
deeds of trust made by the Recorder of Deeds of the District 
of Columbia being attached hereto, made a part hereof and 
marked defendant Lee’s Exhibits “A” and “B”. 

This defendant further states that he is a member of the 
Bar of this Honorable Court, the United States Court of 
Appeals for the District of Columbia and the Supreme 
Court of the United States, and is qualified to discharge the 
duties reposed in him by the aforesaid deeds of trust and 
he denies the power of the Court, upon the grounds assigned 
in the bill of complaint, to remove him as trustee under said 
deeds of trust and to appoint another trustee in his stead. 

And now having fully answered the said bill of complaint, 
he prays that the same may be dismissed with costs. 

BLAIR LEE 
Trustee. 

District of Columbia, ss: 

I do solemnly swear that I have read the foregoing An¬ 
swer by me as Trustee subscribed and I know the contents 
thereof; that the facts therein stated as of my own 
12 personal knowledge are true and those stated as upon 
information and belief I believe to be true. 

BLAIR LEE 

T rustee. 

Subscribed and sworn to before me this 10th day of Feb¬ 
ruary, A. D. 1937. 

THERESA BUCKHANTZ 

(Seal) Notary Public , D. C. 

GEORGE C. GERTMAN 

Attorney for Defendant Blair Lee 
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P Ex A ! 

Recorded Dec. 17, 1902 
at 1:01 P. M. | 

No. 11 ! 

i 

John D. Bartlett 


Darlington and Lee Trs. 

Trust I 

This Deed of Trust made this 17th dav of December in the 

* 

vear nineteen hundred and two by and between John D. 
Bartlett (widower) of the District of Columbia, party here¬ 
to of the first part, and Joseph J. Darlington and Blair Lee, 
of said District of Columbia, parties hereto of the second 
part:—Whereas, the said John D. Bartlett is justly in¬ 
debted unto The Washington City Orphan Asylum in the 
full sum of Sixty nine hundred dollars ($6,900) for money 
loaned, for which he has executed and delivered his three 
certain principal promissory notes bearing everi date with 
these presents, numbered 2, and 3 respectively and payable 
to the order of the said The Washington City Orphan 
Asylum, note No. 1, being for the sum of nine himdred dol¬ 
lars ($900) payable six months after date, No. 2 being for 
the sum of one thousand dollars ($ 1 , 006 .) payable 
13 three years after date, and No. 3 being for the sum 
of five thousand Dollars ($5000), payable three years 
after date; with interest thereon from date and until paid, 
at the rate of five per centum per annum, payable semi-an- 
nuallv,—the instalments of interest to accrue on said notes 
Nos. 2 and 3, from the date to the maturity thereof, being 
represented by six interest notes attached to bach of said 
principal notes; said interest notes to bear interest from 
and after their maturity respectively, if not then paid, at 
the rate of six per centum per annum. The priyilege being 
reserved, of paying off said notes Nos. 2 and 3,i or either of 
them at any interest period before maturity after one year 
from the date of said notes, by paying principal, accrued 
interest, and a sum equivalent to thirty day’s interest. And 
Whereas, the party hereto of the first part desifes to secure 
the full and punctual payment of said debt and interest 
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thereon, as well as any renewals, or extensions of said prin¬ 
cipal notes, and any notes hereafter given for interest cover¬ 
ing any extension, with interest thereon from maturity of 
the same; and also to secure the reinbursement to the holder 
or holder of said notes and to the Trustees herein or the 
survivor and any purchaser or purchasers, grantee or 
grantees, under any sale or sales under the provisions of 
this Trust, for any and all costs and expenses, including 
reasonable counsel fees, incurred or paid on account of any 
litigation at law or in equity, which may arise in respect to 
this Trust or to indebtedness or to the property herein men¬ 
tioned, or in obtaining possession of the premises after any 
sale which may be made as hereinafter provided for; Now 
Therefore, this deed of trust witnesseth that the party 
hereto of the first part, in consideration of the premises, 
and of one dollar in lawful money, does grant, bargain and 
sell and convey unto the parties hereto of the second part, 
in fee simple, the following described land and prem- 
14 ises with the improvements, easements, rights, ways 
and appurtenances thereunto belonging, situate and 
lying in the City of Washington, in said District of Colum¬ 
bia, namely: All that part of Original Lot numbered Three 
(3) in Square numbered Three hundred and sixty-four 
(364), contained within the following metes and bounds 
viz:—Beginning for the same at the Southeast corner of 
said lot, and running thence Southwesterly on Rhode Island 
Avenue, Twenty-five (25) feet; thence North-westerly at 
right angles to said avenue, One hundred and sixtv-four 
(164) feet and ninety-eight one-hundredths (98/100) of a 
foot to the rear line of said lot; thence East on said rear 
line, Twenty seven (27) feet and thirty-seven one-hun¬ 
dredths (37/100) of a foot, to an alley and thence South¬ 
easterly along said alley, One hundred and fifty three (153) 
feet and eightv-three one hundreds (83/100) of a foot; to 
the place of beginning. To have and to hold the said de¬ 
scribed land and premises, unto and to the use of the said 
parties hereto of the second part, in fee simple. In and 
upon the uses and trusts following that is to say: First, un¬ 
til anv default in pavment of anv matter of indebtedness 
hereby secured as herein provided for to permit the said 
John D. Bartlett, his heirs and assigns, to possess and enjoy 
said described premises, and to receive the issues and 
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profits thereof; and on full payment of said notes, and of 
any extension or renewals thereof and the interest! thereon; 
and all sums advanced or expended in respect to this trust 
(including cost of advertising and such commission as may 
be allowed by law and are not otherwise herein provided 
for), to release and reconvey in fee unto and at tlie cost of 
the said John D. Bartlett or the party or parties then claim¬ 
ing under him, the aforesaid land and premises.! Second, 
Upon any default being made in payment of any ojne of said 
notes or of any instalment of principal or interest thereon, 
or of any renewal or extension thereof, or of apy note or 
notes hereafter given for interest, covering any ex- 
15 tension with the interest thereon from mhturitv of 
the same, when and as the same shall becoifie due and 
payable; or upon any default in payment, when due of any 
tax or assessments, general or special, now orj hereafter 
assessed against said land and premises, or any part thereof 
while this trust exists or upon any default in keeping while 
the trust exists, a fire insurance on the buildings on said 
land in an amount, in the name, and to the satisfaction of 
the parties hereto of the second part, who shall apply what¬ 
ever may be received therefrom to the payment pf the mat¬ 
ter hereby secured, whether then due or not unles$ the party 
entitled to receive shall waive the right to have the same so 
applied or upon any default in payment on demand of any 
sum or sums advanced by the holder or holders of said 
notes on account of any cost and expenses of this trust, or 
on account of any such tax or assessment or insurance or 
expense of litigation, with interest thereon at six per cen¬ 
tum from date of advance (it being hereby agreed that on 
default in payment of said costs, expenses, taxes or assess¬ 
ment, or insurance, or expense of litigation as aforesaid, 
the same may be paid by the holder or holders of said notes, 
and all sums advanced in so doing, with interest as afore¬ 
said, shall forthwith attach as a lien hereunder and be de- 
mandable at any time); then upon any and every such de¬ 
fault so made as aforesaid, the said parties hereto of the 
second part, or the survivor, or his heirs or substituted 
Trustee, shall sell the hereinabove granted and described 
real estate, and improvements, at public auction, at such 
time and place, upon such terms and condition$, with such 
postponement of sale or resale, and after such previous pub- 
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lie notice, not less than ten days, as to the said parties 
hereto of the second part, or the survivor or his heirs or 
. substituted trustees shall seem best for the interest of all 
parties concerned; and the terms of sale being com- 

16 plied with shall convey in fee to and at the cost o’f 
the purchaser, the premises so sold, such purchaser 

being hereby discharged from all liability for the applica¬ 
tion of the purchase money; and shall apply the proceeds 
of sale (after paying all expenses of sale, all taxes and as¬ 
sessments thereon due, all sums advanced for costs or taxes 
and assessments, or insurance, or expense of litigation as 
aforesaid with interest as aforesaid and a trustee’s com¬ 
mission of four per centum on the gross amount of sales) to 
the payment of the aforesaid indebtedness, or so much 
thereof as may then remain unpaid, whether then due or 
not, and the interest thereon to date of payment (it being 
agreed that said notes shall upon such sale being made be¬ 
fore the maturitv of said notes, be and become immediatelv 
due and payable at the election of the holder thereof) pay¬ 
ing over the surplus, if any to the said John D. Bartlett, 
his heirs or assigns upon the surrender and delivery to the 
purchaser, his her or their heirs or assigns of possession of 
the premises so as aforesaid sold and conveyed less the ex¬ 
pense if any, of obtaining possession thereof. And the said 

John D. Bartlett does herebv covenant that will warrant 

•< 

specially the property hereby conveyed, and that he will 
execute such further assurances of said land as may be 
requisite for vesting title in the said parties hereto of the 
second part, for the uses and purposes, and upon the trusts 
hereinbefore declared. In testimonv whereof, on the dav 
and year first hereinabove written, the said John D. Bart¬ 
lett hath hereunto set his hand and seal. 

Signed, sealed, and delivered in the presence of Upton H. 
Ridenour Jr. 

JNO. D. BARTLETT (Seal) 

17 District of Columbia, to wit: 

I Upton H. Ridenour Jr. a Notary Public in and for the 
aforesaid District do herebv certify that John D. Bartlett 
(widower) the grantor in, and who is personally well known 
to me to be the person who executed the aforegoing and an¬ 
nexed deed, bearing date December 17th A. D. 1902, person- 
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ally appeared before me in the aforesaid District^ and ac¬ 
knowledged the said deed to be his act and deed. 

Given under nly hand and official seal this 17th day of 
December A. D. 1902. 

UPTON H. RIDENOUR,! JR. 
(Notarial Seal) Notary Public, D, C. 

— 

i 

C. C., A. Office of the Recorder of Deeds 

District of polumbia 

THIS IS TO CERTIFY that the foregoing is a true and 
verified copy of an instrument as recorded in Liber 2695, 
folio 227, et seq., one of the Land Records of the District of 
Columbia. 

IN TESTIMONY WHEREOF, I have hereunto set my 
hand and affixed the seal of this Office this 4th day of Feb., 
A. D. 1937. | 

E A G 

Wm. J. THOMPKINS j 

(Seal) Recorder of Deeds[ D. C . 

—— j 

18 P Ex-B j 

Recorded Nov. 29!, 1904, at 
11:50 A. M. I 

John D. Bartlett 
to 

Darlington and Lee trs. 

i 

Trust 

I 

This Deed of Trust made this 29th day of November in 
the year nineteen hundred and four by any between John D. 
Bartlett (widower) of the District of Columbia, party hereto 
of the first part; and Joseph J. Darlington and Blair Lee, 
of said District of Columbia, parties hereto of the second 
part. Whereas the said party hereto of the fi^st part is 
justly indebted unto The Washington City Orphan Asyum 
in the full sum of Fifteen hundred dollars $(1500) for money 
loaned, for which said party of the first part has executed 
and delivered his three certain promissory notes bearing 


i 

i 


I 
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even date with these presents, numbered, 1, 2, and 3 respec¬ 
tively, for the sum of Five hundred dollars ($500) each pay¬ 
able to the order of the said The Washington City Orphan 
Asylum one two and three years after date respectively 
with interest thereon from date and until paid, at the rate 
of five per centum per annum jiayable semi-annually; each 
installment of interest to bear interest after maturity, if not 
then paid, at the rate aforesaid. Principal and Interest pay¬ 
able at The Riggs National Bank of Washington, D. C. And 
whereas the party hereto of the second part desires to se¬ 
cure the full and punctual payment of said debt and interest 
thereon, as well as any renewals or extensions of said notes, 
and any notes hereafter given for interest covering any ex¬ 
tension, with interest thereon from maturity of the same, 
and also to secure the reinbursement to the holder or hold¬ 
ers of said notes and to the Trustees herein or the survivor, 
and any purchaser or purchasers grantee or grantees, un¬ 
der any sale or sales under the provisions of this Trust, for 
any and all costs and expenses, including reasonable coun¬ 
sel fees, incurred or paid on account of any litigation at law, 
or in equity which may arise in respect to this Trust, 
19 i or to the indebtedness or to the property herein men¬ 
tioned, or in obtaining possession of the premises 
after any sale which may be made as hereinafter provided 
for. Now, Therefore, this Deed of Trust Witnesseth that 
the party hereto of the first part, in consideration of the 
premises, and of One Dollar in lawful money, does grant, 
bargain and sell and convey unto the parties hereto of the 
second part, in fee simple, the following described land and 
premises with the improvements, easements, rights, ways, 
and appurtenances thereunto belonging, situate and lying 
in the City of Washington, District of Columbia, namely: 
Part of Original Lot numbered Three (3) in Square num¬ 
bered Three Hundred and sixtv-four (364) contained within 
the following metes and bounds, viz Beginning for the same 
at the Southeast corner of said Lot, and running thence 
Southwesterly on Rhode Island Avenue twenty-five (25) 
feet; thence North-westerly at right angles to said avenue, 
One hundred and sixty-four and ninetv-eight one hun- 
dredths (164.98) feet, to the rear line of said lot; thence 
East on said rear line twentv-seven and thirtv-seven one 
hundredths (27.37) feet to an alley; and thence Southeast- 
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erly along said alley, one hundred and fiftv^tbree and 
eighty-three one-hundredths (153.83) feet, to the place of 
beginning. Subject to prior recorded Deed of Tru$t to said 
parties hereto of the second part. To have and to hold 
the said described land and premises, unto and to the only 
use of the said parties hereto of the second part, in fee sim¬ 
ple. In and Upon the Uses and Trusts Following that is to 
sav. First Until anv default in payment of anv matter of in- 
debtedness hereby secured as herein provided for, to per¬ 
mit the said party hereto of the first part his heirb and as¬ 
signs, to possess and enjoy said described premises, and to 
receive the issues and profits thereof; and on full payment 
of said notes, and of anv extensions or renewals 
20 thereof and the interest thereon; and all bums ad¬ 
vanced or expended in respect to this Ttaist (in¬ 
cluding cost of advertising and such commissionb as may 
be allowed by law and are not otherwise herein provided 
for) to release and re-convey in fee unto and at the cost of 
the said party hereto of the first part, or the party or par¬ 
ties then claiming under him the aforesaid land and prem¬ 
ises. Second Upon any default being made in payment of 
any one of said notes or of any instalment of principal or 
interest thereon or of any renewal or extension thereof, or 
of any note or notes hereafter given for interest! covering 
any extension with the interest thereon from maturity of 
the same, when and as the same shall become duel and pay¬ 
able; or upon any default in payment, when du|e, of any 
tax or assessment, general or special, now or |hereafter 
assessed against said land and premises or any phrt there¬ 
of, while this Trust exists, or upon any default in keeping 
while this Trust exists a fire insurance on the buildings on 
said land in an amount, in the name and to the satisfaction 
of the parties hereto of the second part, who shall apply 
whatever may be received therefrom to the payment of the 
matter hereby secured, whether then due or not, unless the 
party entitled to receive shall waive the right td have the 
same so applied, or upon any default in payment On demand 
of any sum or sums advanced by the holder or holders of 
said notes on account of any costs and expensps of this 
Trust, or on account of any such tax or assessment, or in¬ 
surance, or expense of litigation, with interest thereon at 
six per centum from date of advance (it being hereby 
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agreed that on default in payment of said costs, expenses, 
tax or assessment or insurance or expense of litigation as 
aforesaid, the same may be paid by the holder of holders 
of said notes, and all sums advanced in so doing, with in¬ 
terest as aforesaid, shall forthwith attach as a lien here¬ 
under and be demandable at any time) then upon 

21 any and every such default so made as aforesaid, the 
said parties hereto of the second part, or the sur¬ 
vivor or his heirs or substituted Trustee, shall sell the here¬ 
in above granted and described land and premises, and 
improvements at public auction, at such time and place, 
upon such terms and conditions, with such postponement of 
sale or resale, and after such previous public notice, not 
less than ten days, as to the said parties hereto of the sec¬ 
ond part, or the survivor, or his heirs or substituted Trus¬ 
tees, shall seem best for the interest of all parties concerned, 
and (the terms of sale being complied with) shall convey in 
fee to and at the cost of the purchaser, the premises so sold, 
such purchaser being hereby discharged from all liability 
for the application of the purchase money; and shall apply 
the proceeds of sale (after paying all expenses of sale, all 
taxes and assessments thereon due, all sums advanced for 
costs or taxes and assessments, or insurance, or expenses 
of litigation as aforesaid with interest as aforesaid, and a 
Trustees’ commission of' five per centum on the gross 
amount of sales) to the payment of the aforesaid indebted¬ 
ness, or so much thereof, as may then remain unpaid. 
Whether then due or not and the interest thereon to date 
of payment (it being agreed that said notes shall upon such 
sale being made before the maturity of said notes be and 
become immediately due and payable, at the election of the 
holder thereof) paying over the surplus, if any, to the said 
party hereto of the first part, his heirs or assigns, upon the 
surrender and delivery to the purchaser his her or their 
heirs or assigns of possession of the premises so as afore¬ 
said sold and conveyed, less the expense, if any of obtain¬ 
ing possession thereof. And the said party hereto of the 
first part, does hereby covenant that he will warrant spe¬ 
cially the property hereby conveyed, and that he will exe¬ 
cute such further assurances of said land as may be requisite 

for vesting title in the said parties hereto of the sec- 

22 ond part, for the uses and purposes and upon the 
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Trusts hereinbefore declared. In Testimony Where¬ 
of on the day and year first hereinabove written, the said 
party hereto of the first part has hereunto set his Ijand and 
seal. j 

JNO. D. BARTLETT j(Seal) 

Signed, sealed and delivered in the presence of^- 

CHARLES E. MARSH ! 


District of Columbia, to wit: 

I, Charles E. Marsh, a Notary Public in and for the 
aforesaid District do herebv certify that John Bl Bartlett 
(widower) the grantor in, and who is personally well known 
to me to be the person who executed the aforegoing and 
annexed Deed, bearing date November 29" A. D. J.904, per¬ 
sonally appeared before me in the aforesaid District and 
acknowledged the said Deed to be his act and de£d. Given 
under my hand and official seal, this Twenty-nihth day of 
November A. D. 1904. I 

CHARLES E. MARSH, 

(Notarial Seal) Notary Public , D. C. 

i 

i 

j 

Office of the Recorded of Deeds 
C. C., A. District of Columbia 

This is to Certifv that the foregoing is a true and verified 
copy of an instrument as recorded in Liber 2884^ folio 245, 
et seq., one of the Land Records of the District of; Columbia. 

In Testimony Whereof, I have hereunto set my hand and 
affixed the seal of this Office this 4th dav of Feb-, (A. D. 1937. 
EAG 

WM. J. THOMPlEINS- 

(Seal) Recorder of Deeds, D . C. 

23 Separate Ansiver of Defendant , the Washington City 

Orphan Asylum ,, a Corporation. 

Filed March 19, 1937 

7 ! 

i 

* * * # * j # 

The defendant, The "Washington City Orphan Asylum, 
for answer to the bill of complaint, says as follows: 
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1. It is without knowledge in regard to the matters set 
forth in the first paragraph. 

2. It admits the allegations of the second paragraph of 
the bill of complaint. 

3. It admits that this defendant, The Washington City 
Orphan Asylum, is a corporation; that it is named as payee 
in negotiable promissory notes made by John D. Bartlett, 
described in, and the payment of which is secured by, two 
deeds of trust referred to in the second paragraph of the 
bill, and more particularly described in the fifth numbered 
paragraph of the bill. This defendant, however, denies 
that it is the present holder of said notes or any of them. 

4. This defendant is without knowledge regarding the 
allegations of the fourth numbered paragraph of the bill of 
complaint. It denies, however, that the plaintiffs’ alleged 
possession of premises 923 Rhode Island Avenue, North¬ 
west, in the City of Washington, District of Columbia, set 
forth in said paragraph, has been hostile to the defendants 
or either of them, inasmuch as their alleged possession, as 
appears from the other averments contained in the bill 
itself, was by virtue of their ownership of said property 
as heirs at law of John D. Bartlett, deceased, grantor in the 
deeds of trust mentioned in the bill of complaint, and, 
therefore, in subordination to such right and title as was 
and still is vested in the defendant, Blair Lee, as surviving 
trustee under the said deeds of trust encumbering said 
property referred to in the bill of complaint. 

5. This defendant is without knowledge as to the 
24 time when the plaintiffs learned of the existence of 
record of the two deeds of trust above referred to 
and more fully described in the fifth numbered paragraph 
of the bill, but on advice of counsel, it alleges that the law 
charged the plaintiffs with notice thereof, as the said in¬ 
struments were duly recorded among the Land Records of 
the District of Columbia during the lifetime of their an¬ 
cestor, John D. Bartlett, deceased. The facts relative to the 
names of the parties to said two deeds of trust and the de¬ 
scription of the notes secured thereby, contained in the said 
fifth numbered paragraph of the bill are, apparently, cor¬ 
rect and are admitted, but for greater certainty this defen¬ 
dant refers to the record of the said respective deeds of 
trust in Liber 2695, Folio 227 et seq., and Liber 2884, Folio 
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245 et seq. of the Land Records of the District of Columbia. 

6. This defendant denies that John D. Bartlett, grantor 
in said deeds of trust, or his legal representatives, or the 
plaintiffs, or any one in their behalf, paid in full the debt 
secured by the aforesaid deeds of trust or the notes thereby 
secured, and further denies that the plaintiffs, by virtue of 
their ownership of the property described in the bill of com¬ 
plaint, have a right to have said property released and 
discharged from the lien, effect and operation oif the said 
deeds of trust for the reasons hereinafter more fully set 
forth. It also denies that the notes representing the in¬ 
debtedness owing upon the said property and described in 
said deeds of trust are in the possession of this defendant 
or were in its possession at the time of the institution of 
this suit. j 

Further answering the said sixth paragraph, 1 on infor¬ 
mation and belief it states that Note #1 of Nin0 Hundred 
Dollars ($900.00) secured by the first mentioned deed of 
trust, recorded in Liber 2695, Folio 227, ef seq., was 
25 paid to this defendant by John D. Bartlett on, to-wit, 
June 17, 1903, and was surrendered to him marked 
“Paid and Cancelled” when it was so paid; all iof the rest 
of the promissory notes representing the indebtedness se¬ 
cured by the aforesaid first deed of trust, and also 1 all of 
the notes secured by the second above-mentioned deed of 
trust, being the same recorded as aforesaid in Liber 2884, 
Folio 245, et seq., were placed by this defendant, acting 
through William E. Edmonston, who was theiji its Trea¬ 
surer, with the Riggs National Bank of Washington, D. C., 
for collection to its account; that interest was paid by John 
D. Bartlett on Notes numbered 2 and 3, secured by the first- 

mentioned deed of trust to June 17, 1906, and interest was 

7 7 | 

also paid by him on the notes secured by the second deed 
of trust to November 29, 1906; that on December 16, 1925, 
there was owing upon the notes secured by the first-men¬ 
tioned deed of trust the amount thereof of Siy Thousand 
Dollars ($6,000.00), principal and interest thereon from 
June 17, 1906, and on the same date there was lowing upon 
the notes secured by the said second deed of trust the prin¬ 
cipal thereof of One Thousand Five Hundred Dollars ($1,- 
500.00) with interest thereon from November 29, 1906, mak¬ 
ing a total of principal and interest of, to-wit, Fourteen 


22 BLAIR LEE VS. MRS. ELIZABETH B. MITCHAM ET AL. 

Thousand Seven Hundred and seventy-eight Dollars 
($14,778.00); and that on the said sixteenth day of Decem¬ 
ber, 1925, the said William E. Edmonston, with his indi¬ 
vidual funds, took up and acquired, in effect, by purchase, 
all of said notes by paying to the Riggs National Bank the 
amount of principal and interest accrued thereon from the 
date of last payment of interest to the said date, to-wit, the 
said sum of $14,778.00, which was credited by said bank to 
the account of this defendant carried in said bank under 
and by the name of The Washington City Orphan Asylum, 
William E. Edmonston, Treasurer; and simultaneously 
with the payment of said sum of money, the Riggs National 
Bank delivered all of the aforesaid notes, that is to 
26 say, all of the notes secured by the said first deed of 
trust, except the note of Nine Hundred Dollars 
($900.00) theretofore paid as aforesaid, and all the notes 
secured by the second deed of trust to the said William E. 
Edmonston in his own right. The said notes, to-wit, Note 
# 2, for One Thousand Dollars ($1,000.00) and Note #3 for 
Five Thousand Dollars ($5,000.00), each payable three 
years after its date, secured by the first mentioned deed of 
trust, and the three notes of Five Hundred Dollars 
($500.00) each payable one, two and three years after their 
date, secured by the second mentioned deed of trust, having 
been exhibited to counsel for this defendant, (who is fa¬ 
miliar with the handwriting of said Edmonston), this de¬ 
fendant further avers, on information and belief, that the 
said William E. Edmonston, in his own handwriting, made 
the following notation or endorsement in red ink on the 
said Note ir3, secured by the deed of trust recorded in 
Liber 2695, Folio 227, et seq.: 

“The principal and unpaid interest to Dec. 16, 1925 was 
paid to Riggs National Bank by my certified check on Bank 
of Washington, to be credited to The Washington City 
Orphan Asylum in order to save it from loss and not to 
extinguish the note and the same to be held by me as my 
property and transferred to me by said Asylum when the 
proper credit is made to it. 

W. E. Edmonston” 

“In consideration of above payment this note is hereby 
transferred and assigned to William E. Edmonston subject 
to approval of trustees.” 
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that a similar endorsement was made in red ink by William 
E. Edmonston on Note #2 for One Thousand Dollars ($1 ? - 
000.00) secured by said deed of trust recorded in Liber 
2695, Folio 227, et seq., and also upon the threi notes of 
Five Hundred Dollars ($500.00) secured by thi deed of 
trust recorded in Liber 2884, Folio 245; and that on the 
envelope containing the title papers, insurance pol- 
27 icies and the deeds of trust securing said notes, re¬ 
spectively, (which envelope has also been,' exhibited 
to counsel for this defendant) said William E. Edmonston 
wrote the following, to-wit: 

‘ 4 Turn over these papers to W.E.E. who novt owns the 
notes, having taken them over Dec. 16/25. 

j W.E.E. 

This defendant, on information and belief, further avers 
that William E. Edmonston, in the said month of Decem¬ 
ber, 1925, was of advanced age, to-wit, of about eighty years 
of age, and shortly thereafter became ill, and then became 
incapacitated, by reason of his illness and age, to the time 
of his death, which occurred on the twenty-fifth day of De¬ 
cember, 1927; that he died testate, and that his will was 
duly admitted to probate and record by the Supreme Court 
of the District of Columbia, holding Probate pourt, and 
letters testamentary issued to his executors, prances E. 
Rollow, Lelia E. Riegel and Edgar D. Edmonston, the only 
children of the said William E. Edmonston, and the sole 
residuary beneficiaries of his estate, and this defendant is 
informed and believes, and so avers that, through their 
counsel, they, the said legal representatives and sole resid- 
uary beneficiaries of the estate of the said Edmonston, de- 
ceased, claim that they are the owners of all of the notes 
secured by said first deed of trust, except the note of Nine 
Hundred Dollars ($900.00) paid as aforesaid, ind also all 
the notes secured by the said second deed of trust upon the 
real estate described in the bill of complaint and known as 
premises 923 Rhode Island Avenue, Northwest, and the said 
notes are in the possession of the counsel for said legal rep¬ 
resentatives and children of the said William E. Edmons¬ 
ton, who as such, holds the possession thereof fir them and 
in their behalf. 
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7. Answering the seventh paragraph of the bill, 
28 this defendant admits that counsel for the plaintiff, 
before the institution of this suit, requested the de¬ 
fendant, Blair Lee, who is the sole surviving trustee under 
the two deeds of trust aforementioned, to release the prop¬ 
erty described therein and in the bill of complaint, from the 
lien, effect and operation of the aforesaid deeds of trust, 
and that he declined to do so on the ground that the debt 
secured by said deeds of trust and represented by the afore¬ 
said promissory notes has not been paid by John D. Bartlett 
or his legal representatives, or by any one in his behalf, 
except the aforesaid note of $900.00 paid in the lifetime of 
John D. Bartlett as aforesaid; and it is advised by counsel 
and avers that it appears from the said deeds of trust that 
said John D. Bartlett conveyed thereby the property de¬ 
scribed in the bill of complaint to the said Blair Lee and 
Joseph J. Darlington in fee simple, in trust, inter alia, to 
secure the payment of the said promissory notes by the 
said John D. Bartlett or his executors and administrators 
or assigns, and to release the said property from the lien, 
effect and operation of the said deeds of trust respectively, 
only upon the full payment of the notes secured thereby 
respectively, together with all interest due thereon, refer¬ 
ence again being made to said deeds of trust recorded as 
aforesaid for greater certainty with respect to the trust 
terms thereof. The said Joseph J. Darlington, who was co¬ 
trustee with the defendant Blair Lee in and under both of 
said deeds of trust, died in the year 1920. 

And, having fully answered the bill of complaint, this de¬ 
fendant prays that it be hence dismissed with its reason¬ 
able costs in this behalf incurred. 

THE WASHINGTON CITY ORPHAN ASYLUM 

By GEORGE FRANCIS WILLIAMS 
President of its Board of Directors 

GEORGE FRANCIS WILLIAMS 
FRANK STETSON 

Attorneys for Defendant The Wasli- 
Attest: ington City Orphan Asylum 

FRANK STETSON 
Treasurer. 

(Seal) 
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29 District of Columbia, ss : 

I, George Francis Williams, do solemnly sw0ar that I 
am the President of the Board of Trustees of 'I'he Wash¬ 
ington City Orphan Asylum, a corporation, (-ne lof the de¬ 
fendants in the above entitled cause, and havd read the 
foregoing Answer subscribed with the name of said cor- 
poration, and that the seal affixed to said Answer is the 
corporate seal of said corporation; that I know the con¬ 
tents of said Answer and verilv believe the facts stated 
therein to be true. 

GEORGE FRANCIS WILLIAMS 

Subscribed and sworn to before me this 19th day of 
March, 1937. 

EVELYN A. SLATTERY 

(Seal) Notary Public, D. C. 


Findings of Fact and Conclusions of Law. 

Filed June 28 1937 

i 

m * * * •* j * 

This is a proceeding under § 204, Tit. 25 of the Code of 
the District of Columbia for the appointment of a new 
trustee. j 

The plaintiffs are the heirs at law of one John D. Bart¬ 
lett, who died in the year 1915. j 

The defendant, Blair Lee, is sued as the surviving trus¬ 
tee, and the defendant, The Washington City Orphan Asy¬ 
lum, a corporation, is sued as the payee of the notes secured 

by the deeds of trusts here involved. 

* 

Findings of Fact and Conclusions of Law. 

On the 17th day of December, 1902, and on November 
29th, 1904, one John D. Bartlett executed [two certain 
deeds of trust conveying premises known as 923 Rhole Is¬ 
land Avenue, Northwest, in Washington, D. C. to 
30 Joseph J. Darlington and Blair Lee as trustees. The 
deeds were executed to secure the payment of loans 
obtained by Bartlett from the defendant, The Washington 
City Orphan Asylum, a corporation, in the sums, respec¬ 
tively, of $6,900.00 and $1,500.00, as evidenced by a series 
of promissory notes. j 

i 

l 

i 

I 
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Note number one for $900 and secured by the first deed 
of trust was paid by Mr. Bartlett on June 17th, 1903. The 
remaining notes, secured by the two deeds of trust, were 
placed , with the Riggs National Bank by the Asylum en¬ 
dorsed for collection. These notes remained in the posses¬ 
sion of the bank until the 16th day of December, 1925. On 
that day there was due and owing to the Asylum, in prin¬ 
cipal and interest, the sum of $14,778.00. That on said day, 
one William E. Edmonston paid said amount to the Riggs 
National Bank, and the bank credited said payment of $14,- 
778.00 to the account of The Washington City Orphan Asy¬ 
lum, and delivered the notes to Mrs. Dowd, who, in turn, 
delivered them to Mr. Edmonston. 

The notes are in evidence and bear the following nota¬ 
tion in the handwriting of Mr. Edmonston: 

4 4 The principal and unpaid interest to December 16, 1925, 
was paid to Riggs National Bank by my certified check on 
Bank of Washing-ton, to be credited to The Washington 
City Orphan Asylum in order to save it from loss and not 
to extinguish the note and the same is to be held by me as 
my property and transferred to me by said Asylum when 
the proper credit is made to it. 

W. E. Edmonston. 77 

4 4 In consideration of the above payment this note is here- 
bv transferred and assigned to William E. Edmonston sub- 
ject to approval of trustees. 77 

John D. Bartlett, the maker of the notes, died May 20th, 
1915. Mr. Edmonston, who was also the Treasurer of The 
Washington City Orphan Asylum, died December 25th, 
1927. Mr. Darlington, who was named as co-trustee, 
31 is also deceased. 

After the payment of the notes by Mr. Edmonston, 
the notes were kept in a safe belonging to The Washington 
City Orphan Asylum, and remained there until this litiga¬ 
tion arose, and are now in the possession of counsel for Mr. 
Blair, the surviving trustee. 

The property has been occupied by the plaintiff, Nina B. 
Wirt, ever since the death of her father, John D. Bartlett, 
May 20th, 1915. She had lived with her father for many 
years prior to his death. 
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No demand for possession of the property has at any 
time been made upon the plaintiffs and no demand for the 
payment of any note or notes has at any time been made 
upon them. The first actual knowledge that the! plaintiffs 
had of the existence of the deeds of trust was in Decem¬ 
ber, 1936, when in connection with a possible sale of the 
property, the title was searched and the existence of the 
deeds was discovered. 

Among other provisions of the deeds of tru^t with re- 
pect to the trusts and duties of the trustees is the follow¬ 
ing : I 

“To have and to hold said described land ^nd prem¬ 
ises, unto and to the use of the said parties hefeto of the 
second part in fee simple, in and upon the uses j and trusts 
following, that is to say: j 

“First, * * * and on full payment of said notes * * * to 
release and reconvey in fee unto and at the cost |of the said 
John D. Bartlett or the party or parties then claiming un¬ 
der him, the aforesaid land and premises.’’ 

The surviving trustee, the defendant Blair I^ee, refuses 
to ‘ ‘ release and reconvey in fee ’ ’ to the plaintiffs, the heirs 
of said John D. Bartlett, the “land and premises” partic¬ 
ular^ described in the deeds of trust, and kno\Vn as Lot 3 
in Square 364, being premises number 923 Rhode Island 
Avenue, Northwest, in the District of Columbia!. 

32 Conclusion. j 

In making the payment of $14,778.00 to thq Riggs Na¬ 
tional Bank, Mr. Edmonston acted as a volunteer and ac¬ 
quired no rights against the plaintiffs by virtue of such 
payment. i 

That the debt secured by the deeds of trust having been 
fully paid and discharged, it is the duty of the defendant 
Blair, as surviving trustee, to release and recbnvey in fee 
to the plaintiffs the land and premises described in the deed 
of trust. 

I 

That the plaintiffs are entitled to have a new trustee 
appointed herein because of the refusal of said defendant, 
Blair Lee, to execute said trust and to reconve^ said prem¬ 
ises to the plaintiffs. ! 

That Robert D. Pearson be and he is appointed as a new 
trustee in the place of said Blair Lee, unlesb within ten 
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days after the signing of a formal decree herein, the said 
Blair Lee shall lawfully execute said trust by a proper re¬ 
conveyance of said property to the plaintiffs herein. 

It is so ordered and counsel will please prepare and sub¬ 
mit decree. 

0 R LUHRING 

Justice. 

June 28th, 1937. 


Motion of Defendant Blair Lee, Trustee, For Rehearing. 

Filed July 7-1937 

******** 

The defendant Blair Lee, trustee, respectfully moves the 
Court to grant him a rehearing upon the ground that the 
Court in its conclusions of law filed herein made a mistake 
or error of law. 

The Court concluded that in paying the note, William E. 

Edmonston was a volunteer and that bv reason there- 

*> 

33 of his payment inured to the benefit of the maker of 
the notes and extinguished them. 

But payments by volunteers do not extinguish obligations 
unless it was intended to do so. 

The law upon the subject is— 

“If a bill or a note is paid after its maturity by a stranger 
to the paper, it will in general be held to be a purchase and 
not a payment of the instrument. Whether it is a payment 
or a purchase is, however, a question of intention to be de¬ 
termined as a fact from the acts and declaration of the par¬ 
ties and from the surrounding circumstances.” (8 C. J. 
s. 826, p. 588) 

See also 59 Md. 173, 177. 

The Court admitted the notes in evidence. The notations 
on the notes expressly state that their payment by Mr. Ed¬ 
monston was not to extinguish the debt. Consequently we 
have the declaration of the man who made the payment that 
he was not extinguishing the debts. 

See 97 Va. 1. 

If we did not have Mr. Edmonston’s own written declara¬ 
tion made on the notes that his payment was not to extin¬ 
guish the debts, the law itself would presume that he pur- 
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chased the notes. 93 U. S. 379; 96 U. S. 659. Ahd as pur¬ 
chaser Mr. Edmonston became entitled to the security of 
the mortgages and the right to have the notes endorsed over 
to him. 190 Ala. 530, 535; Sec. 1353, D. C. Code, j 
Mr. Edmonston’s legal representatives are not [parties to 
the present suit and they are not seeking any relief by a 
direct action. 


Respectfully submitted, j 

GEORGE C. GERTMAN 
Attorney for Defendant Blair Lee , 

Trustee . 

Service accepted: i 

F. N. TOWERS. I 


34 Decree | 

Filed July 7-1937 j 

* * * * * * j * * 

This cause coming on to be heard and having been duly 
argued and considered, it is bv the Court this! 7" day of 
July, 1937, ' j 

Adjudged, Ordered and Decreed that the motion for re¬ 
hearing is overruled and that for the reasons stated in the 
findings of fact and conclusions of law heretofore made by 
the Court and filed in this cause, plaintiffs herein are en¬ 
titled to the appointment of a substitute trustee under two 
certain deeds of trust covering Lot 3 in Square 364, the 
same being premises known as ir923 Rhode Ishtnd Avenue, 
Northwest, Washington, District of Columbia, as follows: 

1. Deed of trust from John D. Bartlett to Joseph J. Darling¬ 

ton and Blair Lee, Trustees, to secure a certain loan of 
$6,900. from The Washington City Orphan! Asylum of 
Washington, D. C., to said John D. Bartlett, said deed 
having been recorded December 17, 1902 in Liber 2695, 
Folio 227, of the Land Records of the District of Colum¬ 
bia; and | 

j 

2. Deed of trust from John D. Bartlett to Joseph J. Darling¬ 
ton and Blair Lee, Trustees, to secure a certain additional 
loan of $1,500. from The Washington City Orphan Asy¬ 
lum of Washington, D. C., to said John D. Bartlett, said 
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days after the signing of a formal decree herein, the said 
Blair Lee shall lawfully execute said trust by a proper re¬ 
conveyance of said property to the plaintiffs herein. 

It is so ordered and counsel will please prepare and sub¬ 
mit decree. 

0 R LUHRING 

Justice. 

June 28th, 1937. 


Motion of Defendant Blair Lee, Trustee, For Rehearing. 

Filed July 7-1937 

******** 

The defendant Blair Lee, trustee, respectfully moves the 
Court to grant him a rehearing upon the ground that the 
Court in its conclusions of law filed herein made a mistake 
or error of law. 

The Court concluded that in paying the note, William E. 
Edmonston was a volunteer and that bv reason there- 
33 of his payment inured to the benefit of the maker of 
the notes and extinguished them. 

But payments by volunteers do not extinguish obligations 
unless it was intended to do so. 

The law upon the subject is— 

“If a bill or a note is paid after its maturity by a stranger 
to the paper, it will in general be held to be a purchase and 
not a payment of the instrument. Whether it is a payment 
or a purchase is, however, a question of intention to be de¬ 
termined as a fact from the acts and declaration of the par¬ 
ties and from the surrounding circumstances.” (8 C. J. 
s. 826, p. 588) 

See also 59 Md. 173, 177. 

The Court admitted the notes in evidence. The notations 
on the notes expressly state that their payment by Mr. Ed¬ 
monston was not to extinguish the debt. Consequently we 
have the declaration of the man who made the payment that 
he was not extinguishing the debts. 

See 97 Va. 1. 

If we did not have Mr. Edmonston’s own written declara¬ 
tion made on the notes that his payment was not to extin¬ 
guish tjie debts, the law itself would presume that he pur- 
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chased the notes. 93 U. S. 379; 96 U. S. 659. And as pur¬ 
chaser Mr. Edmonston became entitled to the security of 
the mortgages and the right to have the notes endorsed over 
to him. 190 Ala. 530, 535; Sec. 1353, D. C. Code. : 

Mr. Edmonston’s legal representatives are not parties to 
the present suit and they are not seeking any relief by a 
direct action. 


Respectfully submitted, 

GEORGE C. GEfeTMAN 
Attorney for Defendant 


Service accepted: 
F. N. TOWERS. 


Blair Lee, 


Trustee. 


34 Decree ; 

Filed July 7-1937 

i 

# # * * .* * 

This cause coming on to be heard and having been duly 
argued and considered, it is by the Court this 7" day of 
July, 1937, ! 

Adjudged, Ordered and Decreed that the motion for re¬ 
hearing is overruled and that for the reasons sjated in the 
findings of fact and conclusions of law heretofore made by 
the Court and filed in this cause, plaintiffs herein are en¬ 
titled to the appointment of a substitute trusted under two 
certain deeds of trust covering Lot 3 in Square 364, the 
same being premises known as #923 Rhode Island Avenue, 
Northwest, Washington, District of Columbia, as follows: 

1. Deed of trust from John D. Bartlett to Joseph J. Darling¬ 
ton and Blair Lee, Trustees, to secure a certain loan of 
$6,900. from The Washington City Orphan j Asylum of 
Washington, D. C., to said John D. Bartletj:, said deed 
having been recorded December 17, 1902 in Liber 2695, 
Folio 227, of the Land Records of the District of Colum¬ 
bia; and 

2. Deed of trust from John D. Bartlett to Joseph J. Darling¬ 
ton and Blair Lee, Trustees, to secure a certain additional 
loan of $1,500. from The Washington City Orphan Asy¬ 
lum of Washington, D. C., to said John D. Sartlett said 
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deed having been recorded November 29, 1904, in Liber 
2884, Folio 245 of the Land Records of the District of Co¬ 
lumbia, 

unless within ten (10) days next succeeding the signing of 
this decree, Blair Lee, surviving trustee under said Deeds, 
shall lawfully execute said trusts by proper reconveyance 
to plaintiffs herein of the property and estate covered by 
said deeds, and each of them, respectively; and it is further 
Adjudged, Ordered and Decreed that if the said Blair 
Lee shall fail and neglect to carry out the terms and con¬ 
ditions hereof, then and in that event Robert D. Pear- 
35 son shall be, and he hereby is, appointed as substitute 
trustee under said deeds of trust, invested with the 
title, in law and in equity, that was in said Blair Lee as sur¬ 
viving trustee, for the purpose of executing appropriate 
deeds of release. 

0 R LUHRING 

Justice . 

The defendant Blair Lee, trustee, notes an exception to 

the conclusions of law stated bv the Court in its written de- 

* 

cision of the above entitled cause which it filed herein on 
the 28 /y day of June, 1937; he also notes an exception to the 
refusal of the Court to grant him a rehearing upon the mat¬ 
ters of law enumerated in his filed motion for a rehearing 
and he excepts to the aforegoing decree and to each para¬ 
graph thereof, all of which exceptions are allowed by the 
Court, and in open Court the defendant Blair Lee, trustee, 
notes an appeal from this decree to the United States Court 
of Appeals for the District of Columbia and the penalty of 
his bond to operate as a supersedeas is hereby fixed at 
$5000.00. 

O R LUHRING 

Justice . 

Julv 7,1937. 


Order Fixing Cost Bond 
Filed July 14 1937 

******** 

It is, by the Court, this 14th day of July, A. D. 1937, 
Ordered, as of July 7, 1937, that the penalty of the bond or 
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undertaking of the defendant Blair Lee, trustee, tb operate 
as a cost bond only, upon his appeal to the United States 
Court of Appeals for the District of Columbia from the de¬ 
cree entered herein on July 7, 1937, is hereby fixed at $100. 

i 

O R LUHRING 

Justice. 

i 

Service accepted. Counsel for plaintiffs canfiot agree, 
however, to a waiver of supersedeas bond heretofore 
36 ordered to be given; and cost bond shall ncjt operate 

to dispense with necessity for giving of supersedeas. 

FROST, MYERS & TOWERS, 

Bv: FREDERIC N. TOWtERS. 

i 


July 15-1937. 
Undertaking 


Memorandum | 

i 

on Appeal for $100.00 approved and filed. 


Assignment of Errors . 
Filed Julv 15 1937 

****** 



* 


The defendant Blair Lee, trustee, assigns the following 
errors committed by the Court in the trial and disposition 
of the above entitled cause: i 

1. The Court erred in failing to find as a matter of law 
and decree that the plaintiffs had not by evidence sustained 
the material allegations of their bill of complaint. 

2. The Court erred in not dismissing the bill olt complaint 
upon the evidence and the law applicable theretQ. 

3. The Court erred in granting the relief prayed by the 

bill of complaint. j 

4. The Court erred in removing the defendant Blair Lee, 
trustee, under the two deeds of trust described ih the bill of 
complaint and in appointing and substituting another in his 
place under the provisions of Sec. 538 of the D. 0. Code. 

5. The Court erred in holding and finding as a matter of 
law that the payment made by William E. Edfiionston in¬ 
ured to the benefit of the owners of the property described 
in the bill and that said payment extinguished! the obliga- 





32 BLAIR LEE YS. MRS. ELIZABETH B. MITCHAM ET AL. 

tions secured by the two deeds of trust described in the 
bill. 

37 6. The Court erred in entering the decree appealed 

from. 

7. The Court erred in granting the relief prayed by the 
plaintiffs without requiring them to pay the indebtedness 
represented by the promissory notes described in and se¬ 
cured by the deeds of trust mentioned in the bill of com¬ 
plaint. 

8. The Court erred in finding as a matter of law and de¬ 
creeing that the debts secured by the deeds of trust de¬ 
scribed in the bill of complaint had been paid by the plain¬ 
tiffs or bv another in their behalf. 

9. The Court erred in holding as a matter of law and de¬ 
creeing that the debts secured by the deeds of trust de¬ 
scribed in the bill of complaint were extinguished by Wil¬ 
liam E. Edmonston through his payment thereof. 

10. The Court erred in not finding as a matter of law that 
William E. Edmonston, either by presumption of law or by 
virtue of the evidence, became and was a purchaser of the 
notes described in the deeds of trust mentioned in the bill of 
complaint and that said notes are subsisting and unpaid 
obligations secured by the said deeds of trust. 

11. The Court erred in holding and decreeing that the 
plaintiffs are entitled to enjoy the property described in the 
bill of complaint free and discharged of the debts secured 
bv the deeds of trust mentioned in the bill. 

12. The Court erred in not holding as a matter of law that 
the written declaration made on the notes by William E. Ed¬ 
monston in his own hand-writing evidenced his intention 
that his payment operated as a purchase thereof and that it 
was not his intention to extinguish the obligation of the 
notes or the deeds of trust securing the same. 

GEORGE C. GERTMAN 
Attorney for Defendant Blair Lee y 

Trustee. 
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Acknowledgment is made of copy of the aforego¬ 
ing Assignment of Errors this 14 day of Jhly, 1937. 

FROST, MYERS & TOWEEtS, 

By F. N. TOWERS, I 

Attorneys for Plaintiff. 


District Court of the United States for tl}e 
District of Columbia 

Monday, October 11, 1937 

i 

The Court resumes its sessions pursuant to adjourn¬ 
ments, the Justices sitting in Equity, presiding. 
####*#:** 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendant ?lair Lee, 
trustee, by his attorney, presents to the Court his State¬ 
ment of Evidence taken at the trial of this cause, and here¬ 
tofore submitted herein on August 23, 1937, and prays that 
the same be signed and made of record, nunc pro time, which 
is hereby accordinglv done. i 

0. R. LUHRING, 
Justice. 


39 


Designation of Record 
Filed July 21 1937 


* 


* 


* 


The defendant Blair Lee, trustee, having perfected the 
appeal herein to the United States Court of Appeals for the 
District of Columbia from the decree entered against him 
on July 7, 1937, he hereby requests the Clerk of the District 
Court of the United States for the District of Columbia to 
prepare a transcript of record on appeal, including the fol¬ 
lowing documents and proceedings, namely: 

1. Bill of complaint. 

2. Answer of the defendant Blair Lee, trustee, and ex¬ 
hibits thereto. ; 

3. Answer of the defendant The Washington City Orphan 
Asylum, a corporation. 
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tions secured by the two deeds of trust described in the 
bill. 

37 6. The Court erred in entering the decree appealed 

from. 

7. The Court erred in granting the relief prayed by the 
plaintiffs without requiring them to pay the indebtedness 
represented by the promissory notes described in and se¬ 
cured by the deeds of trust mentioned in the bill of com¬ 
plaint. 

8. The Court erred in finding as a matter of law and de¬ 
creeing that the debts secured by the deeds of trust de¬ 
scribed in the bill of complaint had been paid by the plain¬ 
tiffs or bv another in their behalf. 

9. The Court erred in holding as a matter of law and de¬ 
creeing that the debts secured by the deeds of trust de¬ 
scribed in the bill of complaint were extinguished by Wil¬ 
liam E. Edmonston through his payment thereof. 

10. The Court erred in not finding as a matter of law that 
William E. Edmonston, either by presumption of law or by 
virtue of the evidence, became and was a purchaser of the 
notes described in the deeds of trust mentioned in the bill of 
complaint and that said notes are subsisting and unpaid 
obligations secured bv the said deeds of trust. 

11. The Court erred in holding and decreeing that the 
plaintiffs are entitled to enjoy the property described in the 
bill of complaint free and discharged of the debts secured 
bv the deeds of trust mentioned in the bill. 

12. The Court erred in not holding as a matter of law that 
the written declaration made on the notes by William E. Ed¬ 
monston in his own hand-writing evidenced his intention 
that his payment oi)erated as a purchase thereof and that it 
was not his intention to extinguish the obligation of the 
notes or the deeds of trust securing the same. 

! GEORGE C. GERTMAN 

Attorney for Defendant Blair Lee , 

Trustee. 
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38 Acknowledgment is made of copy of the aforego¬ 
ing Assignment of Errors this 14 day of Jply, 1937. 

FROST, MYERS & TOWERS, 

Bv F. N. TOWERS, ! 

Attorneys for Plaintiff. 

j 

— 

District Court of the United States for tile 
District of Columbia j 

Monday, October 11, 1937 

I 

The Court resumes its sessions pursuant to j adjourn¬ 
ments, the Justices sitting in Equity, presiding. 

#*#*## j * * 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendant ilair Lee, 
trustee, by his attorney, presents to the Court his State¬ 
ment of Evidence taken at the trial of this cause, and here¬ 
tofore submitted herein on August 23, 1937, and prays that 
the same be signed and made of record, nunc pro tunc, which 
is herebv accordingly done. 

0. R. LUHRINGr, 

Justice. 

39 Designation of Record 

Filed July 21 1937 

* * # * # # | * * 

i 

The defendant Blair Lee, trustee, having perfected the 
appeal herein to the United States Court of Appeals for the 
District of Columbia from the decree entered against him 
on July 7, 1937, he hereby requests the Clerk of the District 
Court of the LTnited States for the District of Columbia to 
prepare a transcript of record on appeal, including the fol¬ 
lowing documents and proceedings, namely: 

1. Bill of complaint. j 

2. Answer of the defendant Blair Lee, trustee, and ex¬ 
hibits thereto. 

3. Answer of the defendant The Washington City Orphan 
Asylum, a corporation. 
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4. Statement of the evidence. 

5. Findings of fact and conclusions of law made by the 
Court, filed June 28, 1937. 

6. Motion of the defendant Blair Lee, trustee, for rehear¬ 
ing, filed July 7, 1937. 

7. Final decree entered on July 7, 1937, together with the 
exceptions and appeal noted thereon. 

8. Order of July 14, 1937, fixing cost bond at $100. 

9. Memorandum of date of filing and approval of cost 
bond in the penalty of $100., given by the defendant Blair 
Lee, trustee. 

10. Assignment of errors. 

11. This designation. 

12. Clerk’s certificate. 

GEORGE C. GERTMAN 
Attorney for Defendant Blair Lee, 

Trustee . 

40 Acknowledgment is made of copy of the foregoing 
! Designation of Record this 14th day of July, 1937. 

FROST, MYERS & TOWERS, 

By F. N. TOWERS, 

Attorneys for Plaintiffs. 


41 District Court of the United States for the 

District of Columbia 

Uxited States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, lierebv certifv 
the foregoing pages numbered from 1 to 40, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 63566 in Equity, where¬ 
in Mrs. Elizabeth B. Mitcham et al., are Plaintiffs and Blair 
Lee, et al, are Defendants, as the same remains upon the 
files and of record in said Court. 

In Testimonv Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 14th day of October, 1937. 

C. E. STEWART, 

(Seal) Clerk . 
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42 District Court of the United States for the| 

District of Columbia 

Filed July 21-1937 j 

Equity No. 63566. j 

Mrs. Elizabeth B. Mitcham, et al., Plaintiffs, 

vs. ! 

Blair Lee, et al., Defendants. 

Statement of the Evidence 

Be it remembered that the above entitled cause j came on 
for trial on April 13, 1937, before Mr. Justice Luhring. 
Messrs. Frost, Myers and Towers, by Frank H. Myers, ap¬ 
pearing as counsel for the plaintiffs, George C. Geijtman ap¬ 
pearing as counsel for the defendant Blair Lee, trustee, and 
George Francis Williams appearing as counsel for the de¬ 
fendant The Washington City Orphan Asylum. 

Thereupon, counsel for the plaintiffs offered, hnd there 
was admitted in evidence, the certified copies of the deeds 
of trust made by John D. Bartlett, dated, respectively, De¬ 
cember 17, 1902 and November 29, 1904, and recorded, re¬ 
spectively, in Liber 2695 folio 227 et seq., and Liber 2884 
folio 245 et seq., being the defendant Lee’s exhibits 44 A” 
and “B” attached to his answer to the bill of complaint filed 
in this cause. 

Nina B. Wirt, one of the plaintiffs, testified in behalf of 
the plaintiffs that her father, John D. Bartlett, died May 5, 
1915, intestate, in premises 923 Rhode Island; Avenue, 
Northwest; that her father was survived by four 

43 children, Elizabeth Mitcham, Esther B. Whitehead, 
William G. Bartlett and herself; that said Nina B. 

Wirt, Elizabeth Mitcham and Esther B. Whitehehd are the 
surviving heirs at law of said John D. Bartlett!; that her 
brother has since died unmarried, intestate, and Without de¬ 
scendants; that she has lived in premises 923 Rhbde Island 
Avenue, Northwest, continuously for 51 years and that she 
never heard of the two aforementioned deeds of jtrust until 
December 1936, when the title of the property >vas exam¬ 
ined by a prospective purchaser; that no demand was ever 
made upon her or upon her father’s estate for th,b payment 
of the notes secured by the deeds of trust and there was 
never any administration proceedings had upon her father’s 
estate. i 
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James B. Brooks, a witness called on belialf of the plain¬ 
tiffs and an employee of the Riggs National Bank, pro¬ 
duced the ledger sheet of the account between the Riggs 
Bank and the Washington City Orphan Asylum, showing 
the following credit to the account of The Washington 
City Orphan Asylum, general fund: 

December 16, 1925, $14,778., Bartlett notes and interest. 
Witness testified that he did not make the entry upon the 
account and had no personal knowledge about it. Explain¬ 
ing the entry, witness stated that it indicated that on De- 
cember 16, 1925, the principal and interest of notes of Bart¬ 
lett were paid and the proceeds $14,778. credited to the ac¬ 
count of The Washington City Orphan Asylum. Witness 
further stated that the notes had been deposited by said 
Asylum with the Riggs National Bank for collection; that 
he wai not the noteteller of the Bank at the time the notes 
were deposited for collection but was then manager of the 
bookkeeping department and that he did not undertake to 
testify to anything of his own personal knowledge; that he 
was merely identifying* the ledger sheet and testifying to 
what the ledger sheet showed; that when a note is 
44 paid off it is always marked paid and cancelled and 
that such was the custom of the Bank in 1925. 

Dorothy F. Dowd, a witness called on behalf of the plain¬ 
tiffs, testified that she is employed by the Trustees of The 
Washington City Orphan Asylum as bookkeeper and secre¬ 
tary to its Treasurer, Mr. Frank Stetson, and that her em¬ 
ployment has been continuous since 1913. After first iden¬ 
tifying the original deeds of trust above mentioned, and the 
two notes, one of $500. and the other of $1,000., secured by 
the deed of trust of December 17, 1902, and the three $500. 
notes secured by the deed of trust of November 29, 1904, she 
testified that the deeds of trust and notes were executed by 
John D. Bartlett in favor of The Washington City Orphan 
Asvlum and that thev were exhibited bv her in December 
1936, to counsel for the plaintiffs, Frank H. Myers, in the 
presence of George Francis Williams, President of The 
Washington City Orphan Asylum. Being asked by the 
Court where she got the notes, witness stated she had them 
in Mr. Edmonston’s safe; that after the notes were taken 
up at Riggs Bank in December 1925 she put them down in a 
special place in the safe where she could get them; that no 
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part of that safe belonged to Mr. Edmonston himself; that 
Mr. Edmonston also had a safe of his own in which he kept 
papers relating* to loans and wills—his private papers; that 
Mr. Edmonston did not instruct her to put the jacket or 
envelope containing* the Bartlett deeds of trust and notes in 
the safe. Witness also testified that Mr. Edmonston died 
December 25,1927, that for thirty years preceding his death 
he had been Treasurer of The Washington Citvi Orphan 
Asylum, and that at the time of his death he was al$o Presi¬ 
dent of the Columbia and Real Estate Title Insurance Com¬ 
panies. She also testified that Mr. Myers carefully exam¬ 
ined the notes secured by the two deeds of trust and 
45 read them, both front and back; that he saw the nota¬ 
tions in red ink made thereon by William E. Edmons¬ 
ton himself; that she also showed Mr. Myers the jacket or 
envelope containing the Bartlett deeds of trust and notes 
but did not recall especially showing him the notation on the 
jacket or envelope made by William E. Edmonston, read¬ 
ing as follows: j 

“N. B. Turn over these papers to W. E. E. who now 
owns the notes having taken them over December ^6/25.’’ 

Being asked by the Court “to whom was the potice di¬ 
rected—to you”, the witness answered, “he just p^t that on 
there”. Witness was the only person employed in Mr. 
Edmonston’s office on December 16, 1925. Witness further 
testified that the notations in red ink on the back of the 
notes were made by William E. Edmonston in her presence 
on December 16, 1925, and that the above quoted notation 
on the jacket or envelope containing the Bartlett plapers was 
made by Mr. Edmonston at the same time; that the envelope 
or jacket containing the notation quoted above appearing 
thereon was not offered in evidence by the plaintiffs but 
the Court saw it, the Court and counsel interrogated wit¬ 
nesses in reference to it, and in connection with the said 
notes the following colloquy occurred: j 

Bv the Court: | 

Q. Did he have these notes in his hands and clid he ex¬ 
amine them on the front and the back and so forth? A. 
Yes, sir. ! 

Mr. Myers: She so testified. 
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By Mr. Gertman: 

Q. And did you also show him at the same time the two 
deeds of trust? A. I had all of the papers that are in that 
jacket. 

Q. I show you a jacket or an envelope and ask you 
46 whether you showed Mr. Myers that at the same time? 

A. Yes. The papers were all in that jacket. 

Q. And did you show him the notation made in red ink on 
that jacket? A. I do not recall especially showing that to 
him, but he saw and read. 

The Court: Let me ask vou all something right here. 
Here is a notation made by a deceased person in red ink on 
the note. How is that admissible in evidence? Certainly it 
is not a declaration against interest. It is self-serving, if 
anything. Do you agree that that is admissible? I would 
like to have that clear. 

Mr. Myers: I do not believe that it is, and that is the rea¬ 
son I objected to it. 

The Court: I am anticipating your objection. It oc¬ 
curred to me at the time you were talking about it, that that 
was objectionable. 

Mr. Gertman: The burden of proof is upon them to show 
that the notes have been paid. 

The Court: Oh, yes, I understand that. 

Mr. Gertman: I have not vet offered the notes, if your 
Honor please. 

The Court: No. Thev have not been offered by either one 

* •/ 

of your. He has not offered them. 

Mr. Gertman: Now, I will ask this question. 

By Mr. Gertman : 

Q. At the same time that you showed Mr. Myers these 
notes, did vou also show him the certificate of title and the 
accompanying papers ? A. Yes. I had the whole jacket. 

Q. And were the notes and all the papers in this jacket? 
A. Yes, thev were. 

Q. And they were in an office maintained by Mr. William 
E. Edmonston? A. Yes, sir. 

Mr. Myers: Just one minute. You are putting the words 
in the witness ’ mouth. 
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j 

By Mr. Gertman: 

Q. Where was the office maintained? A. 500 Fifth Street. 

The Court: That was cross examination also. I 
47 think he has a right to do that. Let me! see that 
jacket. | 

(The jacket was shown to the Court.) 

The Court: What does this mean here? Comb up here 
and look at this, both of vou. 

(The following occurred at the Judge’s bench:) 

The Court: This is what I am asking her. ^ T hat this 
means right there (indicating). 

Mr. Myers: I have not any idea. 

The Court: I am asking her. 

Mr. Gertman: N. B. note. That is what he meant. 

The Court: It means “take notice” to somebody. 

Mr. Gertman: Take note—that is what it meanb. 

The Court: Take notice, turn over these papers to W. E. 
E. To whom was this notice directed—to you? 

The Witness: He just put that on there. 

The Court: It seems to the Court that it is giving some 
direction there and that would be admissible. 

Mr. Myers: Is that all in one handwriting? I do not 
know. It looks like two or three different kinds of hand- 

i 

writing. 

Mr. Gertman: I have asked the witness and will ask her 
again whether this envelope was exhibited to you at the 
same time, and she said it was. 

Mr. Myers: You are not offering the envelope now? 

Mr. Gertman: I am not offering anything. 

The Court: Here is a group of papers pertaining to this 
transaction in one envelope, and she said that he turned 
them over to the secretary to put them in the safe, and there 
was a notation on there to someone who had Authority to 
handle and take note of what was to be done with those rec¬ 
ords. There is the direction on there. There isl a direction 
on there to somebody. 

By Mr. Gertman: i 

•/ 

Q. You were the only person employed in that office by 
the Washington City Orphan Asylum on December 16,1925? 
A. I was. | 

Mr. Gertman: That is all. 
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48 By Mr. Myers: 

Q. Mrs. Dowd, you are quite positive that you handed this 
paper to me and showed this to me? A. I had them all right 
before me. 

Q- i I am asking you if you are quite positive you showed 
this portion of the envelope to me and showed it to me on 
the day of our interview? A. Yes. I am positive. 

Q. As a matter of fact, didn’t you give this to Mr. George 
Francis Williams and didn’t he hand me the papers that I 
was to see ? A. \ ou had access to all of them. 

Q. I ask you if that is not a fact ? A. I may have first, but 
I know they were all right there before us, the three of us. 

Plaintiffs seasonably objected to the admission in evi¬ 
dence of the endorsements made by William E. Edmonston 
on the notes involved or the admission in evidence of any 
notations made on the jacket containing the papers relating 
to the transaction, the grounds of such objection being, 
among others, that said endorsements and notations were 
mere self-serving declarations of a decedent and violative 
of the hearsay rule. Plaintiffs in like manner objected to 
any testimony touching upon the above papers. 

Whereupon, plaintiffs announced their case closed. 

The defendant Blair Lee, trustee, thereupon offered the 
following evidence: 

George Francis Williams testified that he is a lawyer 
and President of The Washington City Orphan Asylum; 
that Frank Stetson is the present Treasurer of the Asylum, 
having succeeded William E. Edmonston who was Trea¬ 
surer up to the date of his death; that Mr. Edmonston was 
Treasurer until after December 16, 1925 and that his health 
then was so poor that he gave up the treasurership, 

49 resigned as President of the Title Insurance Com¬ 
panies and went to Connecticut to live with relatives, 

where he was ill for sometime prior to his death; that Mr. 
Edmonston was a lawyer and that prior to 1887 he was 
actively engaged in practice but upon the formation of the 
Columbia Title Insurance Company in 1887, he gave up his 
practice to become President of that Company; that Mr. 
Edmonston maintained his office on the second floor of the 
offices of the Columbia and Real Estate Title Insurance 
Companies, Fifth and E Streets, Northwest; that Dorothy 
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F. Dowd had a desk and occupied the same room With Mr. 
Edmonston from the time of her employment; that on an 
occasion in December 1936, Mr. Myers, plaintiffs ’j counsel, 
came to his office in the Evans Building and inquired 
whether he knew anything about the Bartlett notes; that 
thereafter, sometime in December 1936, witness met Mr. 
Myers at Mr. Edmonston ’s office and was present \\fhen Mrs. 
Dowd exhibited to Mr. Myers the Bartlett notes in question, 
as well as all of the papers connected with the transaction; 
that before that time witness had never heard of the Bart¬ 
lett notes. Witness remembered especially seeing Mr. 
Myers read the notes, both front and back, and al^o remem¬ 
bered that the envelope containing the Bartlett jiotes and 
deeds of trust was exhibited at the same time. ! 

Witness further testified that he has known the defendant 
Blair Lee between 35 and 40 years; that Blair Lee was a 
practicing lawyer for many years with offices in tlie Fendall 
Building, John Marshall Place and D Street; that Blair Lee 

C 7 7 

always was a legal resident of Silver Spring, Maryland, 
where he maintained his home; that Blair Lee wa$ formerly 
elected a United States Senator from the State of Maryland 
and served a full term. George C. Gertman, defendant 
Lee’s attorney, stated that he also represented the estate 
of William E. Edmonston. 

Dorothy F. Dowd, being recalled as a witness in 
50 behalf of the defendant Blair Lee, trustee, testified 
that on December 16, 1925, she went with Mr. Ed¬ 
monston to the National Bank of Washington, Mr. Edmon- 


stone staving outside in a taxicab while she seht into the 

Bank and had it certify a check drawn bv William E. Ed- 

* %> 

monston against his personal account in favor of the Riggs 
National Bank for $14,778., and that thereupon jthey drove 
to Riggs National Bank, 15th Street and Pennsylvania Ave¬ 
nue, Northwest, where she took up the Bartlett notes with 
Mr. Edmonston’s certified check, Mr. Edmonston waiting 
outside in the taxicab; that she held the notes until she and 
Mr. Edmonston returned to Mr. Edmonston’s office and then 
Mr. Edmonston looked at them and he made the notations 
on them in red ink. Witness testified that Mr. Edmonston 
talked with her about the notes but upon objection of coun¬ 
sel for the plaintiffs the Court would not peritiit the wit¬ 
ness to testify to the conversation on the ground that it 
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would be hearsay; that at the end of the month of December 
1925, the National Bank of Washington returned to William 
E. Edmonston a certificate in lieu of the certified check, 
reading as follows: 

The National Bank of Washington 

Certified Check No. 4913 

Washington, D. C. Dec. 16-25 
Charge W. E. Edmonston 
Payable to Biggs Nat. Bank 

$14778. 

Check Number or Date 

If you desire orig¬ 
inal check returned, 

sign in space below Teller LRE 

and exchange for this 
voucher at Bank. 

■ 

Witness further testified that while she was employed by 5 
The Washington City Orphan Asylum, she was also em¬ 
ployed by William E. Edmonston personally, as his 
51 secretary, and he paid her a salary out of his own 
funds. 

Upon cross-examination by Mr. Myers, witness testified 
that she went to the Riggs National Bank with Mr. Edmon¬ 
ston, he waiting outside in the taxicab, and took Mr. Edmon¬ 
ston *s certified check to the note teller and got the Bartlett 
notes, and that after Mr. Edmonston made the notations on 
the notes in red ink, she put them in The Washington City 
Orphan Asylum’s safe and that the notes remained in the 
safe up to the time when George Francis Williams called 
her and asked if she knew anvthing about the Bartlett loan; 
that about a month ago she delivered the notes to Mr. Gert- 
man; that she never turned them over to the executors of 
William E. Edmonston’s estate although Mr. Edmonston’s 
son had seen them; that the executors of Mr. Edmonston’s 
estate are his son and two daughters. 

Whereupon there were admitted in evidence in behalf of 
the defendant Blair Lee, trustee, the promissory notes of 
$5,000. and $1,000. made by John D. Bartlett, dated De¬ 
cember 17, 1902 and secured bv the deed of trust recorded 
in Liber 2695 folio 227 et seq., and the three promissory 
notes of $500. each of John D. Bartlett, dated November 







DEFENDANT BLAIR LEE. TRUSTEE'S EXHIBIT "A". 


43 


od. 6 


^.miwiiWii'iiwiiiMiiiiiiiiiii ini nrwwjiiiiii 

i § Jhr Iral &Utfr aftir Jsnsranrr <txmym$ z 

i **« > ? 

Up (Columbia iltilr Iwstim ( tommiit 

1 Omcts . No. 500 FifTH Stwiit, N.W. . 2 

tcO be SXeb of Cro« | 

I 

*> 3 / - r - 

„ ^i 

















DEFENDANT BLAIR LBS, TRUSTEE»S EXHIBIT "C" 


45 


_... - y . /* 

A*X^ & * lt ^* , CJijda^ jQy £«*. 

/^UeA^^UJic/'uu/.. •• 5@*A2h4, 

jii. 4**/*44 MWm / **4/4*44/ 44/j/u-4. ^4* 4 4*4/44* 4* ^4* 4444444**44, 

,44*4/4^^*41’*/; 4*4/44*4/ ftay**,/!/*. d&4ttC ' ,4l44*U/(*/^^ r . ——— / 44**^ 

Zt**/*^*****/ *^4*4/44*4/ / /*44i' 4*4/4*44/ 44^4* ,* * *44/44 *4/^ y/^4*44^ 
4^*%*/ /£*** ^4444*/, ^4/ ^£*s yt/ylL' 44^4*4*444*/. &*4*t*4^44^ 44*4*/ 

*44/4*44/ ^/t4*y4*// 44/ ^rr ^j*/*****^ QU*/- 

*'**+/***, < -$- /J 

«>^/</ 

?5L yf 






















I • : x 3^ 


IS 

if V 5 

l| JN 

S * l 8 


sdbtfr. &.. .> 


fa*y& /St tit/*4 

jfy^sJtU.Ktd'Ud' —■ .....- — - 

*€+t /*S/iAit/; tf/siet/ /my mSSsOSsf+U .OiCt'KMQi 

. S' 


-A *** m * if /+ 


—**/*+— /** mtft t tm, 

'Q$tH-sm -r—-y **#/ 


>n/*/£trr n/ (i S*i' y^t y t»*, %/m t//y y 

^/p/ /Sc** fa*«*/, ^/' faS*' - « » »</ 

n/stss/ //cry*S/s «/ ,%* (jffiryyj. ^cr/turretS ^ QfcuS- 

•jtty/sn. & <#• S) _ 


<SE$ 







































DEFENDANT BLAIR LEK, TRUSTEED EXHIBIT "B*. 


I * 

f IS V 


w wW WW PF 


• 4**t/C 


/* //* ***/u L^L/paLu CtyCfcm 

<£tO€. — -—-■ —— - %)*&**, 

fC* n(<M< Atf*<-*4*/, **//£-l-h&lA*/ «4**/*4+*4 ******* »**, 

*44*//f/*•*'*/, /2£*U* / £b*v§ i44a ^^ i . . . ■ —■•/ 4*r^ 

*H*/t*/Z**r r* / 4 ^* 44 / 4 * 44 / /w /****' 

tj/4*4/ /far* ^*44*/, X»/ ^44/+' 4^4*44****/. 

* 44 / 4 * 44 / ^ttym-^/i m/ ,5^» ^/******/* ^^***4. ^ Qf*t4^ 

***+/**. *?. <t. /7 <r ■ ■' - ' 



\5 v 

2 3 * 

i 2, 

*i 

*i? 

& g ^ 
■?*_ 


s®. 

[ill 



s* S 


vi 5» 








If 














V, 




i 

i 

i 

BLAIR LEE VS. MRS. ELIZABETH B. MITCHAM ET AL. 49 

. i 

29, 1904 and secured bv deed of trust recorded in Liber 
2884 folio 245 et seq; said notes being attached hereto, made 
a part hereof, and marked defendant Blair Lee, trustees 
Exhibits “A” to “E”, inclusive. When the notes were ad¬ 
mitted in evidence, plaintiffs ’ counsel did not waive or with¬ 
draw their objections to the admissibility of the endorse¬ 
ments made thereon bv William E. Edmonston. 

* 

There were also admitted in evidence in behalf of the de¬ 
fendant Blair Lee, trustee, the original deeds of trust; se¬ 
curing the above notes made by John D. Bartlett. Said 
deeds of trust provided, among other things, that, 1 the 
52 trustees named therein were, on full payment of the 
said notes, to release and reconvey in fee the property 
in question. Said deeds of trust are not included in this 
statement of evidence inasmuch as certified copies thereof 
were previously admitted in evidence as part of the plain¬ 
tiffs ’ case. J 

Thereupon, Nina B. Wirt was recalled as a witness in 
behalf of the defendant Blair Lee, trustee, for the purpose 
of proving that the loans secured by the deeds of trust jwere 
actually made and the money received by John D. Bartlett, 
whereupon counsel for the plaintiffs, and in their behalf, 
stated, in substance: j 

That they admit that the loans were bona fide obligations; 
that John D. Bartlett actually borrowed and received the 
money evidenced by his notes and deeds of trust. j 
At the conclusion- of the trial of the cause the Court took 
the case under advisement and thereafter made the findings 
of fact and conclusions of law contained in the decision filed 
June 28, 1937, to which conclusions of law defendant Blair 
Lee, trustee, excepted, whereupon, on July 7, 1937, decree 
was entered for the plaintiffs against the defendant Blair 
Lee, trustee, from which decree defendant Blair Lee, trus¬ 
tee, duly excepted and in open Court noted an appeal to 
the United States Court of Appeals for the District of Co¬ 
lumbia, and the penalty of his bond was fixed at $5,000. to 

* _ j 

operate as a supersedeas. Subsequently, on July 14, 1937, 
the penalty of a cost bond was fixed at $100. 

And thereupon, and as exceptions were duly noted and 
allowed, as aforesaid, they were duly entered upon the min¬ 
utes of the Court, and because the matters and things here- 

(Here follow photostats marked pages 53-57 inclusive.) 
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inbefore recited are not matters of record, in order 

58 to make the same a part of the record herein, which 
is hereby ordered, so that the defendant Blair Lee, 

trustee, may have his case reviewed on appeal, the defen¬ 
dant Blair Lee, trustee, by his attorney, moves the Court 
to sign and seal this, his statement of all the evidence in 
the case, to have the same force and effect as if each of his 
said exceptions had been separately signed and sealed, and 
which motion is granted by the Court; and thereupon the 
defendant Blair Lee, trustee, after due and timely notice 
to the plaintiffs, tenders this, his statement of all the evi¬ 
dence in the case, and requests the Court to sign and seal 
the same, which is accordingly done now for then this 11th 
day of October, 1937. 

! 0 R LUHRING 

Justice 

59 Messrs. Frost, Myers and Towers 

Attorneys for Plaintiffs. 

Herewith I hand you copy of statement of evidence ad¬ 
mitted at the trial of the above entitled cause and you are 
hereby notified that I shall present the same to the Court 
for settlement of approval on the 23d day of August 1937, 
at ten o’clock A. M. 

GEORGE C. GERTMAN 
Attorney for Defendant Blair Lee, Trustee. 

Copy of the foregoing statement of evidence and notice 
of submission attached thereto, acknowledged by plaintiffs 
this 21st day of July, 1937. 

FROST, MYERS AND TOWERS, 
Attorneys for Plaintiffs 

; Bv FREDERIC N. TOWERS. 

Endorsed on Cover: No. 7052. Blair Lee, Trustee, Ap¬ 
pellant, vs. Mrs. Elizabeth B. Mitcham et al. United States 
Court of Appeals for the District of Columbia Filed Oct 
15 1937 Moncure Burke, Clerk. 









IOE MB. CHIEF f 


?Hniteb States Court of Appeals 

for tfce Strict of Columbia 

, 

r ' *v ' . . ; . /* s '.{• 

October Term, 1937 . 

• ■ -- 


Blair Lee, Trustee 


Appellant, 


Mrs. Elizabeth B. Mitcham, Mrs. Esther B. White- 
head and Mrs. Nina B. Wirt, 


Appellees 


George C. Gertman 


Attorney for Appellant 














Index 


Page 


Statement of the Case. 

Appellant’s Answer. 

Evidence . 

Assignment of Errors. 

Argument . 

Cases Cited 


1 

4 

9 

14 

16 


Allen v. Reed, 60 App. D. C. 346, 286 U. S. 191, 

201 . j. .. 20 

Anderson v. Pa. Hotel Co., 56 Fed. (2d) 980.1. .. 17 

Arkadelphia Milling Co. v. St. Louis, 249 Uj S. 


134 


Baer v. Security Trust Co., 32 Fed. (2d) 147,151. . 17 

Bank of United States v. Bank of Washington, 6 
Pet. 8.. . . 21 

Braxton v. Braxton, 9 Mackey 355.J. . . 17 

Cacy v. Slay, 127 Md., 493. 17 

Cussen v. Brandt, 97 Va. 1.j . 17,18 

Dircks v. Logsdon, 59 Md. 173, 177.. 17 

Dodge v. Bank, 93 U. S. 379.. 17,18 

Farmers Loan & Trust Co. v. Chicago Ry. Col, 27 
Fed. 146, 149.!. . . . 19 


Freedman v. Shepherd, 127 U. S. 494. 18 

German v. Edwards, 29 App. D. C. 535, 537. ..... 18 

Haebler v. Myers, 132 N. Y. 363. 21 

Hartman v. Masters, 46 App. D. C. 271. 21 

Hirsch v. Peoples Bank, 240 Fed. 661.. 17 

House v. Carr, 185 N. Y. 453, 456, 459.|. . 17,18 

i 


























Index 


Page 

! 

Statement of the Case..j. . 1 

Appellant *s Answer.J. . 4 

Evidence . .9 

Assignment of Errors. \ . . 14 

i 

Argument .[ . . 16 


Cases Cited 


Allen v. Reed, 60 App. D. C. 346, 286 U. S. 191, 

201 .L. 20 

Anderson v. Pa. Hotel Co., 56 Fed. (2d) 980 .|. . . 17 

Arkadelphia Milling Co. v. St. Louis, 249 U: S. 

134. L . 20 

Baer v. Security Trust Co., 32 Fed. (2d) 147,151. . 17 

Bank of United States v. Bank of Washington, 6 
Pet. 8. 21 

Braxton v. Braxton, 9 Mackey 355. 17 

Cacy v. Slay, 127 Md., 493.j. . . 17 

Cussen v. Brandt, 97 Va. 1.j. 17,18 

Dircks v. Logsdon, 59 Md. 173, 177.[ . . . 17 

Dodge v. Bank, 93 U. S. 379.| . 17,18 

Farmers Loan & Trust Co. v. Chicago Ry. Col, 27 
Fed. 146, 149.j. . . . 19 

Freedman v. Shepherd, 127 U. S. 494. j. . . . 18 

German v. Edwards, 29 App. D. C. 535, 537. . L . . . 18 

Haebler v. Myers, 132 N. Y. 363. !.'... 21 

Hartman v. Masters, 46 App. D. C. 271. j. . . . 21 

Hirsch v. Peoples Bank, 240 Fed. 661.j. . . . 17 

House v. Carr, 185 N. Y. 453, 456, 459.|. . 17,18 


i 























Page 


Josevig-Kennecott Copper Co. v. James F. Ho- 
warth Co., 261 Fed. 567.. 20 

Ketcham v. Duncan, 96 U. S. 659, 662. 17 

McDonnell v. Burns, 83 Fed. 866. 17 

Myer v. Ritter, 268 Fed. 937, 941. 17 

Northwestern Fuel Co. v. Brook, 139 U. S. 216 . . 20 
0 ’Hara v. MacConnell, et al., 93 U. S. 150, 154 . . 20 
Peer v. Cookerow, 14 N. J. Eq. 361, 364, 365. 20 

Puget Sound Navigation Co. v. Nelson, 59 Fed. 

(2d) 697, 701-702.. 20 

Rheem v. Allnut, 62 App. D. C. 50. 19 

Schaeffer v. Drury, 42 App. D. C. 117.20, 21 

Spruill v. Ballard, 61 App. D. C. 112, 114. 19 

Talbott v. Hill, 49 App. D. C. 96. 18 

Walker v. Sarven, 41 Fla. 210, 220-221. 20 

Walker v. Stone, 20 Md. 195. 16 

Wilson v. Newburgh, 42 App. D. C. 407. 21 

Other Authorities 

Brannon, Negotiable Instruments, s. 48, p. 460. . . 18 

D. C. Code, sec. 533.14,19 

D. C. Code, sec. 1353. 18 

4 C. J., s. 3248, p. 1203. 21 

5 C. J., pp. 841-842. 17 

8 C. J., s. 826, p. 588. 16 

41 C. J., s. 175, p. 378. 19 

7 Cyc. p. 1025, note 10. 17 

12 
























IN THE 


i 

i 

i 

i 


{Hniteti States; Court of appeals 
for tfje Btstrict of Columbia 

October Term, 1937 


No. 7052 


Blair Lee, Trustee, 


vs. 


Appellant, 


Mrs. Elizabeth B. Mitcham, Mrs. Esther B. White- 
head and Mrs. Nina B. Wirt, 

Appellees. 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE! 

I 

On December 17, 1902 John D. Bartlett borrowed 
$6,900 from The Washington City Orphhn Asylum 
and for its repayment, with interest, he delivered to 
the Asylum his three negotiable promissory notes, 
payable to its order, for $5,000, $1,000 apd $900, re¬ 
spectively (R. 11). And to secure the payment of 
these notes Bartlett, by deed of trust dated December 
17, 1902 and also recorded that day amopg the land 
records of the District of Columbia, convjeyed in fee 
premises 923 Rhode Island Avenue, Northwest, to 
Joseph J. Darlington (who is now deceased) and 
Blair Lee, as trustees, in trust to hold foif the follow¬ 
ing, among other, purposes (R. 12-13): j 





2 


‘i . . until any default in payment of any mat¬ 
ter of indebtedness hereby secured as herein pro¬ 
vided for to permit the said John D. Bartlett, 
his heirs and assigns, to possess and enjoy said 
described premises and to receive the issues and 
profits thereof; and on full payment of said 
notes and of any extension or renewals thereof 
and the interest thereon; and all sums advanced 
: or expended in respect to this trust ... to re¬ 
lease and reconvey in fee unto and at the cost 
of the said John D. Bartlett or the party or par¬ 
ties then claiming under him, the aforesaid land 
and premises.” 

On November 29, 1904 said Bartlett borrowed an 
additional sum of $1,500 from The Washington City 
Orphan Asylum and for its repayment, with interest, 
he delivered to the Asylum his three negotiable prom¬ 
issory notes of $500 each, payable to its order (R. 
15-19). And to secure the payment of these notes 
Bartlett, by a second deed of trust dated November 
29, 1904, and also recorded that day, conveyed in fee 
the aforementioned real estate to Joseph J. Darling¬ 
ton and Blair Lee, as trustees, in trust to hold for the 
following, among other purposes (R. 17): 

. . until any default in payment of any mat¬ 
ter of indebtedness hereby secured as herein pro* 
vidcd for, to permit the said party hereto of the 
first part, his heirs and assigns, to possess and 
enjoy said described premises, and to receive the 
issues and profits thereof; and on full payment 
of said notes, and of any extensions or renewals 
thereof and the interest thereon; and all sums 
advanced or expended in respect to this trust 
. . . to release and reconvev in fee unto and 

at the cost of the said party hereto of the first 
part, or the party or parties then claiming under 
ihim the aforesaid land and premises.” 
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JOHN D. BARTLETT DIED, INTESTATE, MAY 
25, 1915 WITHOUT HAVING PAID ANY OF T#E 
NOTES SECURED BY THE AFORESAID DEEDS 
OF TRUST EXCEPT THE ONE OF $900. | 

Upon the death of said John D. Bartlett his equity 
of redemption in said real estate passed, by inher¬ 
itance, in fee, to his children and descendants who 
are the appellees. j 


AND APPELLEES HAVE NOT PAID ANY 
SAID NOTES NOR INTEREST THEREON. 


OF 


On February 2, 1937 appellees filed a bill in eqpity 
(R. 1-4), titled “Petition for Substitution of Trus¬ 
tee,” in which they alleged, inter alia — 


‘ 4 That since the death of said John D. Bartlett 
in 1915 petitioners have been in actual, open, no¬ 
torious, continuous, uninterrupted, lawful and 
hostile possession and occupancy of said prem¬ 
ises known as 923 Rhode Island Avenue, North¬ 
west, Washington, District of Columbia; that 
they have paid the taxes on said premises and 
that during the entire period of their ownership 
and possession no person or persons have ever 
made any adverse claim of title to or against! said 
real estate;” (R. 2). ! 


“6. That petitioners are informed and believe 
and believing aver that the aforesaid notes that 
are secured by the aforesaid deeds of trust have 
been paid in full to the payee and obligee thereof, 
defendant The Washington City Orphan Asylum, 
a corporation, and that the said notes bearing 
notation of their payment are now in the pos¬ 
session of said defendant; (R. 3). 


“7. That petitioners have made demand upon 
defendant Blair Lee as surviving trustee in said 
deeds of trust to release said real property from 
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the effect of said deeds of trust so that a pend¬ 
ing sale of said property by petitioners might 
be completed, but said defendant Blair Lee, al¬ 
though aware that the original payee, The Wash¬ 
ington City Orphan Asylum, a corporation, of 
Washington, District of Columbia, and present 
holder of said notes, has been paid in full both 
the principal and interest thereof, has refused 
and still refuses to release said trusts.” (R. 3). 

Appellant’s Answer 

Answering the aforesaid allegations, appellant said 
(R. 5-10)— 

“He is without knowledge regarding the alle¬ 
gations of the second paragraph of the fourth 
paragraph of the bill of complaint; he denies, 
however, that the plaintiffs’ alleged possession 
of premises 923 Rhode Island Avenue, North¬ 
west, has been hostile to the defendants inasmuch 
as their alleged possession was by virtue of their 
ownership of said property as heirs at law of 
John D. Bartlett, deceased, and in subordination 
to this defendant’s title as trustee under the two 
deeds of trust mentioned in the fifth paragraph 
of the bill. . . 

“6. He denies that John D. Bartlett, or his le¬ 
gal representatives, or the plaintiffs, or anyone 
in their behalf, paid in full the debts secured by 
the aforesaid deeds of trust or the notes thereby 
secured, and he denies that the plaintiffs, by vir¬ 
tue of their ownership of the property described 
in the bill of complaint, have the right to have 
said property released and discharged from the 
lien, effect and operation of the said deeds of 
trust. He also denies that the notes representing 
the indebtedness owing upon said property and 
described in said deed of trust are in the posses¬ 
sion of the defendant The Washington City Or¬ 
phan Asylum. 
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“Further answering the sixth paragraph of 
the bill of complaint, he states: 

i 

“Note No. 1 of $900 secured by the first men¬ 
tioned deed of trust recorded in Liber 2695 folio 

I 

227 et seq., was evidently paid by John Dl Bart¬ 
lett on, to wit, June 17, 1903, and evidently! it was 
delivered to him marked paid and cancelled as 
it has not been found among the remaining notes 
secured by said deed of trust. | 

“All of the promissory notes representing the 
indebtedness secured by the aforesaid two deeds 
of trust, except the aforesaid note of $900, were 
placed with the Biggs National Bank by William 
E. Edmonston, Treasurer of The Washington 
City Orphan Asylum, for collection to the ac¬ 
count of The Washington City Orphan ^.sylum. 
Interest was paid by John D. Bartlett oh Notes 
numbered 2 and 3 secured by the first deed of 
trust recorded in Liber 2695 folio 227 et seq., to 
June 17, 1906, and interest was also paid by him 
on the notes secured bv the second deed bf trust 
recorded in Liber 2884 folio 245 et seq.,: to No¬ 
vember 29, 1906. 

j 

“Upon information and belief he avers that 
on December 16, 1925 there was owing uppn notes 
numbered 2 and 3 secured by the deed pf trust 
recorded in Liber 2695 folio 227 et seq., tjie prin¬ 
cipal sum of $6,000, and interest thereon from 
June 17, 1906, and on the same date there was 
owing upon the three notes secured by the sec¬ 
ond deed of trust recorded in Liber 2884 folio 
245 et seq., the principal sum of $1,500, with in¬ 
terest thereon from November 29, 1906, lor a to¬ 
tal owing upon all the notes of $14,778,1 and on 
December 16, 1925 William E. Edmonstoh, in his 
own right, purchased said notes by payipg to the 
Riggs National Bank the sum of $14,778 which 
was credited by said Bank to the account of The 
Washington City Orphan Asylum, William E. 
Edmonston, Treasurer, and simultaneously with 
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the payment of said account, the Riggs National 
Bank delivered all of the aforesaid notes, except 
the aforesaid note of $900, to the said William 
E. Edmonston in his own right. This defendant 
avers upon information and belief that the said 
WTlliam E. Edmonston made the following nota¬ 
tion or endorsement in red ink on said note num¬ 
bered 3 secured by the said deed of trust recorded 
in Liber 2695 folio 227 et seq: 

‘The principal and unpaid interest to Dec. 
16, 1925 was paid to Riggs National Bank by 
my certified check on Bank of Washington, 
to be credited to The Washington City Or¬ 
phan Asylum in order to save it from loss 
and not to extinguish the note and the same 
is to be held by me as my property and trans¬ 
ferred to me by said Asylum when the proper 
credit is made to it. 

W. E. Edmonston. 

‘In consideration of above payment this 
note is hereby transferred and assigned to 
William E. Edmonston subject to approval 
of trustees.’ 

“A similar endorsement was made in red ink 
by said William E. Edmonston on note No. 2 of 
$1,000 secured by said deed of trust recorded in 
Liber 2695 folio 227 et seq., and also upon the 
three notes of $500 each secured by deed of trust 
recorded in Liber 2884 folio 245. 

“On the envelope which contained the title 
papers, insurance policies and the aforesaid 
deeds of trust, said William E. Edmonston wrote 
the following: 

‘Turn over these papers to W. E. E. who 
now owns the notes, having taken them over 
Dec. 16/25. ' W. E. E.’ 
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‘‘He avers upon information and belief that 
said notes were placed by said William E. Ed- 
monston in his safe located in the office of the 
Columbia and Real Estate Title Insurance Com¬ 
panies, of which he was president and where he 
maintained his office. 

“That shortly after December 16, 19p5, the 
said William E. Edmonston who at that time was 
about 80 years of age, became ill and was inca¬ 
pacitated for about a year prior to his death 
which occurred on December 25, 1927. 

7 i 

‘ ‘ That the said William E. Edmonston died tes¬ 
tate and his Will was duly admitted to probate 
and record by the Probate Division of this Court 
and letters testamentarv were issued to | his ex- 
ecutors, Frances E. Rollow, Leila E. Riegel and 
Edgar D. Edmonston, who are the only children 
of the said William E. Edmonston and, with the 
exception of a few legatees, were the sole bene¬ 
ficiaries of his estate. 
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That through their counsel, the legal repre¬ 
sentatives and beneficiaries of the estate of Wil¬ 
liam E. Edmonston, deceased, claim that they are 
the owners of the aforesaid notes, exce pt the note 
of $900, and that they have the right co Have the 
aforesaid property sold under the provisions of 
the aforesaid deeds of trust by reason of the said 
John D. Bartlett and those succeeding hitn to the 
title of the aforesaid real estate defaulting in the 
payment of the principal and interest upon said 
notes which are now in the possession of the said 
legal representatives and children of the said 
William E. Edmonston. 


“7. He admits that counsel for the plaintiffs 
requested him to release the property described 
in the bill from the lien, effect and operation of 
the aforesaid deeds of trust and that he declined 
to do so because the debts secured by the said 
deeds of trust and represented by the aforesaid 


: 

i 

i 

i 
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promissory notes have not been paid by the said 
John D. Bartlett or his legal representatives, or 
by the plaintiffs, or by anyone in their behalf, 
except the aforesaid note of $900, as aforesaid, 
and no evidence of the payment of said notes 
has been exhibited to him by plaintiffs or their 
counsel. 

4 ‘He further avers that said John D. Bartlett, 
by the aforesaid deeds of trust, conveyed the 
property described in the bill of complaint to him 
and Joseph J. Darlington (the latter being de¬ 
ceased) in fee simple, in trust, inter alia, to se¬ 
cure the payment of the said promissory notes 
by the said John D. Bartlett, or his successors in 
title of said property, and to release said prop¬ 
erty from the lien, effect and operation of the 
said deeds of trust upon full payment of said 
notes. 

“Further answering the seventh paragraph of 
the bill of complaint, he states that while it is 
true that the payee of said notes, The Washing¬ 
ton City Orphan Asylum, a corporation, received 
the principal and interest owing upon said notes 
from William E. Edmonston on December 16, 
1925, the same did not operate as a payment of 
the said notes but constituted a purchase thereof 
by William E. Edmonston, to whom, as afore¬ 
said, the said notes were delivered at the time 
he purchased them and in whose possession they 
remained until his death. 

“Further answering the whole of the bill, this 
defendant states that the property described 
therein and in said deeds of trust is subject to 
foreclosure sale under said deeds of trust by rea¬ 
son of the non-payment of the principal and in¬ 
terest owing on said notes owned, as aforesaid, 
by WTlliam E. Edmonston and his estate, and 
that the provisions of Section 1265 of the Code 
limiting the time for bringing actions for the 
recovery of lands does not apply to the exercise 
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of the power of sale conferred upon him by the 
provisions of the said deeds of trust; . | . . 

“This defendant further states that he is a 
member of the Bar of this Honorable Court, the 
United States Court of Appeals for the; District 
of Columbia and the Supreme Court of the United 
States, and is qualified to discharge the duties 
reposed in him by the aforesaid de:ds|of trust 
and he denies the power of the Court, upon the 
grounds assigned in the bill of complaipt, to re¬ 
move him as trustee under said deeds of trust 
and to appoint another trustee in his stead.’’ 

Evidence j . 

The evidence taken at the trial is in the record (R. 
35-50) and it supports the facts asserted qy appel¬ 
lant in his answer. j 

The Court made the following findings of!fact and 
conclusions of law (R. 25-28): 

I 

“This is a proceeding under § 204, Tit. |25 of the 
Code of the District of Columbia for the; appoint¬ 
ment of a new trustee. 

“The plaintiffs are the heirs at law of one John 
D. Bartlett, who died in the year 1915. 

“The defendant, Blair Lee, is sued as the sur¬ 
viving trustee, and the defendant, The Washing¬ 
ton City Orphan Asylum, a corporation, is sued as 
the payee of the notes secured by the j deeds of 
trusts here involved. 

i 

Findings of Fact and Conclusions Pf Law 

“On the 17th day of December, 1902, ahd on No¬ 
vember 29th, 1904, one John D. Bartlett executed 
two certain deeds of trust conveying premises 
known as 923 Rhode Island Avenue, Northwest, in 




Washington, D. C., to Joseph J. Darlington and 
Blair Lee as trustees. The deeds were executed to 
secure the payment of loans obtained by Bartlett 
from the defendant, The Washington City Orphan 
Asylum, a corporation, in the sums, respectively, 
of $6,900.00 and $1,500.00, as evidenced by a series 
of promissory notes. 

“Note number one for $900 and secured by the 
first deed of trust was paid by Mr. Bartlett on June 
17th, 1903. The remaining notes, secured by the 
two deeds of trust, were placed with the Riggs 
National Bank by the Asylum endorsed for col¬ 
lection. These notes remained in the possession 
of the bank until the 16th day of December, 1925. 
On that day there was due and owing to the Asy¬ 
lum, in principal and interest, the sum of $14,- 
778.00. That on said day, one WilJiam E. Edmon- 
ston paid said amount to the Riggs National Bank, 
and the bank credited said payment of $14,778.00 
to the account of The Washington City Orphan 
Asylum, and delivered the notes to Mrs. Dowd, 
who, in turn, delivered thejn to Mr. Edmonston. 

“The notes are in evidence and bear the follow¬ 
ing notation in the hand writing of Mr. Edmon¬ 
ston : 

‘The principal and unpaid interest to De¬ 
cember 16, 1925, was paid to Riggs National 
Bank by my certified check on Bank of Wash¬ 
ington, to be credited to The Washington City 
Orphan Asylum in order to save it from loss 
and not to extinguish the note and the same 
is to be held by me as my property and trans¬ 
ferred to me by said Asylum when the proper 
credit is made to it. W. E. Edmonston.’ 

‘In consideration of the above payment this 
note is hereby transferred and assigned to 
William E. Edmonston subject to approval of 
trustees.’ 

“John D. Bartlett, the maker of the notes, died 
May 20th, 1915. Mr. Edmonston, who was also the 
Treasurer of The Washington City Orphan Asy- 
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lum, died December 25th, 1927. Mr. Darlington, 
who was named as co-trustee, is also dedeased. 

“After the payment of the notes by Mr. Edmon- 
ston, the notes were kept in a safe belonging to 
The Washington City Orphan Asylum, and re¬ 
mained there until this litigation arose, jand are 
now in the possession of counsel for Mr. Blair 
Lee, the surviving trustee. 

“The property has been occupied by tUe plain¬ 
tiff, Nina B. W T irt, ever since the death of her 
father, John D. Bartlett, May 20th, 1915. jShe had 
lived with her father for many years pripr to his 
death. 

“No demand for possession of the property has 
at any time been made upon the plaintiff^ and no 
demand for the payment of any note or hotes has 
at any tfine been made upon them. The first ac¬ 
tual knowledge that the plaintiffs had of the exist¬ 
ence of the deeds of trust was in December, 1936, 
when in connection with a possible sale of the 
property, the title was searched and the Existence 
of the deeds was discovered. 

“Among other provisions of the deeds of trust 
■with respect to the trusts and duties of the trus¬ 
tees is the following: 

‘To have and to hold said described land 
and premises, unto and to the use of the said 
parties hereto of the second part in fee sim¬ 
ple, in and upon the uses and trusts fallowing, 
that is to say: 

‘First, * * * and on full payment of said 
notes * * * to release and reconvey in fee unto 
and at the cost of the said John D. Bartlett or 
the party or parties then claiming under him, 
the aforesaid land and premises.’ 

“The surviving trustee, the defendant Blair 
Lee, refuses to ‘release and reconvey in fee’ to the 
plaintiffs, the heirs of said John D. Barlflett, the 
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‘land and premises’ particularly described in the 
deeds of trust, and known as Lot 3 in Square 364, 
being premises number 923 Rhode Island Avenue, 
Northwest, in the District of Columbia. 


Conclusion 

“In making the payment of $14,778.00 to the 
Riggs National Bank, Mr. Edmonston acted as a 
volunteer and acquired no rights against the 
plaintiffs by virtue of such payment. 

“That the debt secured by the deeds of trust 
having been fully paid and discharged, it is the 
duty of the defendant Blair Lee, as surviving 
trustee, to release and reconvey in fee to the 
plaintiffs the land and premises described in the 
deed of trust. 

“That the plaintiffs are entitled to have a new 
trustee appointed herein because of the refusal of 
said defendant, Blair Lee, to execute said trust 
and to reconvey said premises to the plaintiffs. 

“That Robert D. Pearson be and he is appointed 
as a new trustee in the place of said Blair Lee, 
unless within ten days after the signing of a for¬ 
mal decree herein, the said Blair Lee shall law¬ 
fully execute said trust by a proper reconveyance 
of said property to the plaintiffs herein. It is so 
ordered and counsel will please prepare and sub¬ 
mit decree.” 

Appellant duly excepted to the conclusions of law 
and to the refusal of the Court to grant him a rehear¬ 
ing before the decree was signed (R. 30). See motion 
for rehearing filed July 7, 1937 (R. 28). 

The following decree was entered July 7, 1937 (R. 
29-30), to which appellant duly excepted (R. 30): 
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“This cause coming on to be heard and having 
been duly argued and considered, it is by the 
Court this 7th day of July, 1937, 

“Adjudged, Ordered and Decreed that thb mo¬ 
tion for rehearing is overruled and that for the 
reasons stated in the findings of fact and conclu¬ 
sions of law heretofore made by the Court and 
filed in this cause, plaintiffs herein are entitled 
to the appointment of a substitute trustee under 
two certain deeds of trust covering Lot 3 in 
Square 364, the same being premises known as 
No. 923 Rhode Island Avenue, Northwest, Wash¬ 
ington, District of Columbia, as follows: 

1. Deed of trust from John D. Bartlett to Joseph 
J. Darlington and Blair Lee, Trustees, to secure 
a certain loan of $6,900 from The Washington 
City Orphan Asylum of Washington, D. C., to 
said John D. Bartlett, said deed having been 
recorded December 17,1902 in Liber 2695, Folio 
227, of the Land Records of the District of 
Columbia; and 

i 

2. Deed of trust from John D. Bartlett to Joseph 
J. Darlington and Blair Lee, Trustees, to! secure 
a certain additional loan of $1,500 from The 
Washington City Orphan Asylum of Washing¬ 
ton, D. C., to said John D. Bartlett, said deed 
having been recorded November 29, 1904, in 
Liber 2884, Folio 245 of the Land Recbrds of 
the District of Columbia, 

unless within ten (10) days next succeeding the 
signing of this decree, Blair Lee, surviving trus¬ 
tee under said Deeds, shall lawfully execute said 
trusts by proper reconveyance to plaintiffs 
herein of the property and estate covered by 
said deeds, and each of them, respectively; and 
it is further j 

i 

“Adjudged, Ordered and Decreed that if the 
said Blair Lee shall fail and neglect to cgrrv out 
the terms and conditions hereof, then and in that 


i 
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event Robert D. Pearson shall be, and he hereby 
is, appointed as substitute trustee under said 

i deeds of trust, invested with the title, in law 

i and in equity, that was in said Blair Lee as sur¬ 
viving trustee, for the purpose of executing ap¬ 
propriate deeds of release.” 

ASSIGNMENT OF ERRORS 

The defendant Blair Lee, trustee, assigns the fol¬ 
lowing errors committed by the Court in the trial and 
disposition of the above entitled cause: 

“1. The Court erred in failing to find as a matter 
of law and decree that the plaintiffs had not by evi¬ 
dence sustained the material allegations of their bill 
of complaint. 

”2. The Court erred in not dismissing the bill of 
complaint upon the evidence and the law applicable 
thereto. 

“3. The Court erred in granting the relief prayed 
by the bill of complaint. 

“4. The Court erred in removing the defendant 
Blair Lee, trustee, under the two deeds of trust de¬ 
scribed in the bill of complaint and in appointing and 
substituting another in his place under the provisions 
of Sec. 538 of the D. C. Code. 

“5. The Court erred in holding and finding as a 
matter of law that the payment made by William E. 
Edmonston inured to the benefit of the owners of the 
property described in the bill and that said payment 
extinguished the obligations secured by the two deeds 
of trust described in the bill. 

“6. The Court erred in entering the decree appealed 
from. 
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“7. The Court erred in granting the relief prayed 
by the plaintiffs without requiring them to pay the 
indebtedness represented by the promissory hotes de¬ 
scribed in and secured by the deeds of trust mentioned 
in the bill of complaint. 

i 

8. The Court erred in finding as a matter of law 
and decreeing that the debts secured by the deeds of 
trust described in the bill of complaint had been paid 
by the plaintiffs or by another in their behalf. 

“9. The Court erred in holding as a matter of law 
and decreeing that the debts secured by the, deeds of 
trust described in the bill of complaint wbre extin¬ 
guished by William E. Edmonston through his pay¬ 
ment thereof. 

I 

“10. The Court erred in not finding as a matter of 
law that William E. Edmonston, either by presump¬ 
tion of law or by virtue of the evidence, became and 
was a purchaser of the notes described in the deeds 
of trust mentioned in the bill of complaint 1 and that 
said notes are subsisting and unpaid obligations se- 

i 

cured by the said deeds of trust. 

“11. The Court erred in holding and decreeing that 
the plaintiffs are entitled to enjoy the property de¬ 
scribed in the bill of complaint free and discharged 
of the debts secured by the deeds of trust mentioned 
in the bill. 

j 

“12. The Court erred in not holding as a matter of 
law that the written declaration made on the notes 
by William E. Edmonston in his own hafid-writing 
evidenced his intention that his payment operated 
as a purchase thereof and that it was not hijs intention 
to extinguish the obligation of the notes oif the deeds 
of trust securing the same.” 


i 

i 
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ARGUMENT 

1. The notes are in evidence and they are not marked 
paid nor canceled. The notes carry with them Mr. 
Edmonston’s notations which he made on the day he 
took them up. 

The notations show Mr. Edmonston’s intention. 
They show his motive and his purpose. His expressed 
motive was to save the Asylupa from loss. His ex¬ 
pressed purpose was to acquire the notes and to hold 
them as purchaser. 

Mr. Edmonston was a stranger to the notes, i. e., 
he was neither maker nor payee, and there was no con¬ 
tractual obligation on his part to pay them. He was 
purely a volunteer. 

Mr. Edmonston had a right to purchase the notes 
and his purchase cannot be construed as payment and 
extinguishment. 

In 8 C. J., s. 826, p. 588, it is stated— 

“If a bill or a note is paid after maturity by a 
stranger to the paper, it will in general be held 
to be a purchase and not a payment of the instru¬ 
ment. Whether it is a payment or a purchase 
is, however, a question of intention to be deter¬ 
mined as a fact from the acts and declarations 
of the parties and from the surrounding circum¬ 
stances.” 

And in Walker v. Stone, 20 Md. 195, the Court of 
Appeals of Maryland said— 

“It is settled in numerous cases that a payment 
.made to a mortgagee by a third party who is under 
no obligation by contract to pay the debt, will 
not operate as a satisfaction of it, unless it be 
' manifestly the intention or interest of the party 
making the payment that it should so operate.” 
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See also— 

Dircks v. Logsdon, 59 Md. 173, 177; | 

House v. Carr, 185 N. Y. 453, 456, 459; 

Cacy v. Slay, 127 Md. 493. 

2. Mr. Justice Luhring did not ignore the notations 

which Mr. Edmonston made on the notes but based his 
conclusions of law expressly upon them. But even 
if the notations are ignored, the law itse.f presumes 
that what Mr. Edmonston did constituted a purchase 
and not payment of the notes. ! 

I 

Dodge v. Bank, 93 U. S. 379; | 

Ketcham v. Duncan, 96 U. S. 659, 662; 

Baer v. Security Trust Co., 32 Fed (2d) 147, 
151; | 

McDonnell v. Burns, 83 Fed. 866; 

Anderson v. Pa. Hotel Co., 56 Fed. (2d) 980; 
Hirsch v. Peoples Bank, 240 Fed. 66l[; 

Myer v. Ritter, 268 Fed. 937, 941; 

Cussen v. Brandt, 97 Va. 1; 

Braxton v. Braxton, 9 Mackey 355; | 

7 Cyc., p. 1025, Note 10. j 

(Note: In Ketcham v. Duncan, supra, the 
Court held that assent of the makers of the note 
to their purchase would be implied.) 

3. Appellant justified his position in refusing to ex¬ 
ecute a release of the property from the lien, effect 
and operation of the deeds of trust when he produced 
the notes and showed that they were subsisting ob¬ 
ligations, i. e., that they are unpaid and uncanceled 
and that they bear no notation of their payment. 

i 

4. This case in nowise involves the doctrine of sub¬ 
rogation. Subrogation presupposes the actual payment 
and satisfaction of the debt. See “Assignments” in 
5 C. J., pp. 841-842, subtitle “Subrogation.-’| 
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5. The fact that Mr. Edmonston previously en¬ 
dorsed the notes for collection when he deposited them 
in the Riggs National Bank for that purpose did not 
operate to destroy their negotiability. 

Dodge v. Bank, 93 U. S. 379; 

German v. Edwards, 29 App. D. C. 535, 537; 

Brannan, Negotiable Instruments, s. 48, p. 460. 

Mr. Edmonston not only acquired the title of the 
payee of the notes but, in addition, the right to have 
them endorsed to him. 

Sec. 1353, D. C. Code; 

Cussen v. Brandt, 97 Va. 1. 

6. In Talbott v. Hill, 49 App. D. C. 96, it was held 
that while the statute of limitations bars action upon 
a note and the deed of trust securing it, the statute 
does not destroy the power of sale contained in the 
trust. In each instance the present deeds of trust em¬ 
power the appellant to sell in case of default and the 
law is that until foreclosure by sale occurs, possession 
of the land by the mortgagor and his heirs is not ad¬ 
verse. Freedman v. Shepherd, 127 U. S. 494. Hence 
the allegation of possession made by appellees avails 
them nothing. 

See also— 

House v. Carr, 185 N. Y. 453. 

7. It is not disputed that John D. Barrett got the 
money represented by the notes secured by the deeds 
of trust because, in open Court, appellees, through 
their counsel, declared (R. 49)— 

“That they admit that the loans were bona fide 
obligations; that John D. Bartlett actually bor¬ 
rowed and received the monev evidenced bv his 

* » 

notes and deeds of trust. 7 ’ 
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8 . Owing to the death of appellant’s co-trusteb, Jo¬ 

seph J. Darlington, Esquire, appellant is seized bf the 
legal title of the property described in the deeds of 
trust and in case of death, his title vests in his heirs. 
Sec. 533, D. C. Code. j 

9. Appellees proved none of the essential allega¬ 
tions of Sec. 538 of the D. C. Code, upon which they 
relied. Appellees alleged that appellant was 4 resi¬ 
dent of Montgomery County, Maryland (R. 2)—not 
that appellant had moved to Maryland from the Dis¬ 
trict of Columbia after the deeds of trust were given. 
But non-residence is not one of the grounds presbribed 
by Sec. 538 for the removal of a trustee in a deed of 
trust. Indeed, non-residence is not such ground under 
the general law. Farmers Loan & Trust Co. y. Chi¬ 
cago Ry. Co., 27 Fed. 146, 149. 41 C. J., s. 175, p. 378. 

10. In Spruill v. Ballard, 61 App. D. C. 112, 114, 
this Court said— 

“There is a marked difference between the re¬ 
lation of mortgagor and mortgagee and that of 
trustee and cestui que trust. The trustee in a deed 
of trust derives his powers from that instrument, 
which is likewise the measure of his obligations, 
and provides the limitations for its enforcement, 
and the law requires of a trustee in such circum¬ 
stances that he act fairly towards both parties 
and in the best interest of each and not for the 
exclusive benefit of either. . . .” 

11 . This Court in Rheem v. Allnut, 62 App,' D. C. 
50, stated the law that if a trustee under a deed of 
trust wrongfully releases the security so that it is lost, 
the holder of the notes secured by the deed of trust 
mav sue the trustee for the damages sustained. 

12. Subsequent to the docketing of the present ap¬ 
peal, the appellees filed a motion to dismiss upon the 
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ground that the subject matter of the appeal had be¬ 
come moot because the substituted trustee, Robert D. 
Pearson, had, pursuant to the appealed decree, re¬ 
leased to appellees the property described in the deeds 
of trust and thereby discharged it from the liens, ef¬ 
fect and operation of the said deeds of trust, but the 
Court denied the motion presumably on the strength 
of the following cases: 

O'Hara v. MacConnell, et al., 93 U. S. 150, 154; 

Schaeffer v. Drury, 42 App. D. C. 117; 

Josevig-Kennecott Copper Co. v. James F. 
Howarth Co., 261 Fed. 567; 

Peer v. Cookerow, 14 N. J. Eq. 361, 364-365; 

Walker v. Sarven, 41 Fla. 210, 220-221; 

Puget Sound Navigation Co. v. Nelson, 59 Fed. 
(2d) 697, 701-702. 

If the appealed decree is reversed, appellant re¬ 
spectfully requests the Court, in remanding the case 
to the lower Court, to direct it to forthwith by decree 
vacate the appealed decree, reinstate appellant as 
trustee under the two deeds of trust, dismiss the bill 
of complaint with costs, and also reinstate of record 
the two released deeds of trust so as to make them 
valid and subsisting paramount encumbrances against 
the property described therein for the indebtedness 
secured thereby—it being the law that upon reversal, 
what has been lost to a litigant under the compulsion 
of a judgment or decree shall be restored by the bene¬ 
ficiaries of the error. 

Allen v. Reed, 60 App. D. C. 346. Also see dis¬ 
senting opinion 286 U. S. 191, 201; 

Arkadelphia Milling Co. v. St. Louis, 249 U. S. 
134; 

Northwestern Fuel Co. v. Brook, 139 U. S. 216; 
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Bank of United States v. Bank of Washington, 
6 Pet. 8; 

Wilson v. Newburgh, 42 App. D. C. 407; I 
Schaeffer v. Drury, 42 App. D. C. 117; 
Hartman v. Masters, 46 App. D. C. 271; 
Haebler v. Myers, 132 N. Y. 363; 

4 C. J., s. 3248, p. 1203. i 

Respectfully submitted, 

George C. Gertman, 
Attorney for Appellant . 
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Blair Lee, Trustee, Appellant , 

v. 

Mrs. Elizabeth B. Mitcham, Mrs. Esther B. White- 
head and Mrs. Nina B. Wirt, Appellees. 


BRIEF FOR APPELLEES. 


Appellant has attempted to state the facts Of this case 
largely through a recital of allegations contained in 
the pleadings in the Court below. This isj at best a 
doubtful method of presenting facts to an' appellate 
tribunal; and appellees, therefore, tender a concise 
statement of material facts from the record., 

i 



For convenience appellant is hereinafter referred 
to as “defendant”, and appellees as “plaintiffs”. 

FACTS. 

Plaintiffs are the children and heirs at law of John 
D. Bartlett. In 1902 he borrowed $6,900.00 from the 
Washington City Orphan Asylum and secured the loan 
by a deed of trust on premises 923 Rhode Island Ave¬ 
nue, Northwest. In 1904 he borrowed an additional 
$1,500.00 from the same lender and secured this loan 
by a deed of trust upon the same property (R. 11 to 19, 
inc.) The $6,900.00 loan was curtailed $900.00 by 
Bartlett on June 17th, 1903; and interest was last paid 
by him upon the remaining balances November 29th, 
1906. (R. 21.) Bartlett died in 1915. (R. 35.) 

Defendant is the surviving trustee under the deeds 
of trust referred to. (R. 26). 

Nina B. Wirt, a daughter of Bartlett, at the time of 
the trial in the Court below had lived at 923 Rhode 
Island Avenue continuously for fifty-one years. She 
never knew of the existence of the deeds of trust until 
December, 1936, when, in connection with a possible 
sale of the property, title thereto was examined. No 
demand had at any time been made upon her or upon 
the other Bartlett heirs or upon her father’s estate for 
payment of the notes. (R. 35.) 

When the notes were made they had been deposited 
by the Orphan Asylum in the Riggs National Bank of 
Washington “for collection”. On December 16, 1925, 
nineteen years after interest had last been paid upon 
them, William E. Edmonston, in company with Mrs. 
Dorothy F. Dowd, went to the Riggs Bank and paid 
the notes, together with accrued interest thereon. Mrs. 
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Dowd and Edmonston returned in a taxicab to jthe lat¬ 
ter ’s office at Fifth and E Streets, Northwest!, where 
he looked at the notes and made certain endorsements 
upon them in red ink. (E. 41.) yi 

Two years later, in December, 198f, Edmonstjon died. 
(E. 37.) ! 

Plaintiffs seasonably objected to the admission of 
these endorsements in evidence, and likewise objected 
to the admission of certain notations made by Edmons¬ 
ton upon a jacket in which the papers had been placed, 
the ground of such objections being, among others, that 
the endorsements and notations were mere seltj-serving 
declarations of the decedent and violative of the hear¬ 
say rule. (E. 40.) 

The deeds of trust provided, respectively, that upon 
full payment of the notes the trustees were— 

“To release and reconvev in fee unto and at the 

v i 

cost of the said John D. Bartlett or the party or 
parties then claiming under him, the aforesaid land 
and premises.” (E. 13 to 17, inc.) 

Plaintiffs, upon learning of the existence and pay¬ 
ment of the notes, forthwith demanded from defendant, 
as the surviving trustee, releases of the dee<Js, which 
demand, however, was refused, not upon the ground 
that the notes had not been paid, but because they 
“have (had) not been paid by the said John D. Bart¬ 
lett or his legal representatives, or by the plaintiffs, or 
by any one in their behalf.” (E. 9.) 

In his conclusion of law the trial Justice found 
that— 


“In making the payment of Fourteen Thousand 
Seven hundred and Seventy-Eight Dollars 
($14,778), to the Eiggs National Bank, Mr. Ed¬ 
monston acted as a volunteer and acquired no 

I 

i 

i 

i 

i 

i 

i 

i 
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rights against the plaintiffs by virtue of such pay¬ 
ment; that the debt secured by the deeds of trust 
having been fully paid and discharged, it is the 
duty of the defendant, as surviving trustee, to re¬ 
lease and reconvey in fee to the plaintiffs the land 
and premises” * * * (R. 27.) 

whereupon the Court, by decree dated July 7, 1937, ap¬ 
pointed Robert D. Pearson substitute trustee, with 
power to release the deeds, and fixed supersedeas 
bond at $5,000.00. (R. 31.) 

Defendant failed to furnish supersedeas bond as re¬ 
quired by the decree; whereupon, on August 3, 1937, 
plaintiffs requested the substitute trustee to execute 
and deliver to them deeds of release. This was done 
forthwith; and on August 5th, 1937, such deeds were 
duly recorded in the land records of the District of Co¬ 
lumbia, Liber 7137, Folios 495, 496. (See plaintiffs 
Motion to Dismiss filed herein October 19, 1937.) 

i ISSUE INVOLVED. 

Defendant’s counsel has conceded that the “case in 
no wise involves the doctrine of subrogation”. (De¬ 
fendant’s Brief, p. 17.) Defendant’s refusal to re¬ 
lease, therefore, is based solely upon the proposition 
that Edmonston 'purchased the notes in question. The 
issue thus becomes whether, in fact and law, Edmons¬ 
ton did so purchase the notes and thereby acquire rights 
as against plaintiffs. 

i DEFENDANT’S AUTHORITIES. 

Certain broad assertions are contained in defen¬ 
dant’s brief, with citations of authorities to support 
them. An examination of those authorities, however, 
discloses their inapplicability to the facts of this case. 
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Plaintiffs, therefore, here reveiw defendant’s cases 
which deal with the law applicable to purchase and 
sale of notes. 

“Mr. Edmonston had a right to purchase the 
notes and his purchase cannot be construed as pay¬ 
ment”. (Defendant’s Brief, p. 16.) i 


It is doubtless true that Edmonston had a right to 
purchase the notes (for what they might be worth), 
even though they had been in default for nearly twenty 
years when he did so. The question does notj relate to 
his right to purchase: the issue is, did he purchase? 

Defendant quotes the following from Corpus Juris 
(Brief, p. 16): j 


“If a bill or a note is paid after maturity by a 
stranger to the paper, it will in general be held to 
be a purchase and not a payment of the instrument. 
Whether it is a payment or a purchase isj however, 
a question of intention to be determined as a fact 
from the acts and declarations of the parties and 
from the surrounding circumstances.” 

I 

Counsel fails, however, to continue the quotation, 
which goes on— 

“However, an agreement between the maker 
and the third person is not of controlling force; it 
is the agreement between the third person and the 
holder that controls” . (Italics supplied.) 

In the footnote to this quotation from Coipus Juris 
certain cases are cited as supporting the proposition, 
notably, Carter v. Burr, 113 U. S. 737, and Bodge v. 
Bank, 93 U. S. 379. The Bodge Case is later twice 
cited by defendant in his brief, and is hereinafter more 
fullv referred to. j 


i 
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Reference to the case of Carter v. Burr discloses the 
fact that the note there involved (which the Court held 
to have been 44 purchased”) was negotiable in form and 
fact. The note was made in May, 1873, and was paid 
(and purchased) in September, 1874. The Court in its 
opinion said (p. 739): 

44 Carter then gave Terry the note uncancelled 
and endorsed in blank . * * * Terry, after he got 
the note from Carter, took it to the Second Na¬ 
tional Bank and left it there, the Bank agreeing to 
pay Carter the $3,000 when he called. Carter did 
call in the course of the day and got his money. A 
few days afterwards Burr went to the Bank, paid 
the sum which had been advanced to Carter, and 
took the note away.” (Italics supplied.) 

On these facts the Court held the note to have been 
purchased, not paid. It is important to notice that in 
the Carter Case the Court was dealing with fresh 
paper, endorsed in blank and hence transferable by de¬ 
livery. In the case at bar we are dealing with notes, 
restrictively endorsed, that were almost twenty years 
in default when Edmonston paid them. 

The Dodge Case is likewise readily distinguishable 
from the case at bar. There Dodge made notes (in 
1869) secured by deed of trust. The trustees fraudu¬ 
lently released the trust and obtained from Dodge a 
deed back to one of the trustees, who, in turn, conveyed 
the property to one Dunlop. The suit was upon the 
notes, which the Freedman’s Bank paid in January, 
1870. The Court, p. 384, said: 

44 That the bank took the notes upon an intended 
purchase; that it received interest in January, 
1871, and again in January, 1872, is clearly 
proved.” (Opinion, p. 384; italics supplied.) 
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It is important that the notes involved had been en¬ 
dorsed in blank. True, this does not appear from the 
opinion of the Court, but an examination of the tran¬ 
script of the record before the Supreme Court of the 
United States reveals (pp. 18 and 19) that there were 
three notes involved, made and endorsed, respectively, 
as follows: | 

(1) Note of “Robt. P. Dodge’’ for $2,000 pay¬ 
able to the order of Benjamin Darby, endorsed— 

“R. P. Dodge, For deposit in Chatham Na¬ 
tional Bank to the credit of Simon Behj. Darby, 
P. S. T. Cissel, treas. N. Y. 

Pay W. S. Huntington or order for cash col¬ 
lection of the Chat’am Nat’l. Bank of New York. 

“0. H. Schriver 
Cashier 

“W. S. Huntington, 

Cash” | 

(2) Note of “Robt. P. Dodge” for $7,000, pay¬ 
able to the order of Benjamin Darby, indorsed— 

“Robt. P. Dodge 
“ Benj. Darby, N. Y. 

“W. B. Todd”. 

(3) Note of “Robt. P. Dodge” for $4,000, pay¬ 
able to the order of Benjamin Darby, endorsed— 

“R. P. Dodge 
(i Without recourse 
“Benj. Darby j 

“D. F. Robinson”. j 

Italics have been supplied to emphasize tke fact that 
the notes had all become 4 ‘bearer” paper through en¬ 
dorsement. j 

It is also vitally important that in the Dodge Case 
the fact that the purchasing Bank—plaintiff— not only 
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“clearly proved” its purchase a year after the notes 
were made, but during the time it held the notes, before 
the filing of suit, it twice received interest upon them, 
which in itself indicates that it had been recognized as 
the owner of the paper. 

In the case at bar Edmonston, in 1925, paid notes 
upon which the Statute of Limitations had run in 1909; 
the notes were restrictively endorsed; and no compe¬ 
tent evidence of “intended purchase” exists. 

Thus we submit that the decision in the Dodge Case 
in no wise controls that of the instant case. 

The other cases cited by defendant on this point 
follow: 

(a) In Walker v. Stone, 20 Md. 195, the Court made 
the statement attributed to it by defendant, but said 
further (pp. 198, 199): 

“Now it cannot be supposed that Stone, in tak¬ 
ing a bill of sale of this furniture and effects from 
these mortgagees, and paying to them (the ven¬ 
dors) respectively the sums mentioned thereon 
as a consideration thereof, intended to pay off 
and extinguish the prior mortgages and thus let 
in that of the complainant. Nothing could have 
been more foreign to his purpose ’ \ 

A reading of the case reveals that Stone was a mort¬ 
gagee in possession of personal property and acquired 
rights with regard thereto by equitable assignment. 
Not only does the case at bar involve real—not per¬ 
sonal—property, but no question of subrogation is 
here at issue. 

(b) In the case of Dircks v. Longs don, 59 Md. 173, 
Longsdon paid a mortgage. The Court held that 
whether the payment would operate to extinguish the 
debt “would depend upon the intention of the parties”, 
and that in that case it was clearly Longsdon’s inten- 


tion to obtain an assignment of the mortgage^ ‘ 4 which 
he subsequently obtained”. 

(c) House v. Carr, 185 N. Y. 453, dealt with the pay¬ 
ment of a mortgage and not with purchase of a note. 

(d) Cacy v. Slay, 127 Md. 493, only held that the bill 
of complaint merely alleging payment was “insufficient 
and must be supported by proof”. 

i 

Defendant as his second point makes the broad as¬ 
sertion that “the law itself presumes that what Mr. 
Edmonston did in this case constituted a purchase and 
not a payment of the notes ’ ’, citing as authority a num¬ 
ber of cases, notably the Dodge Case , supra, Ketcham 
v. Duncan, 96 U. S. 659, and others. In a 1 ‘NOTE” 
defendant states that in the Ketcham Case the Court 
held that “assent of the makers of the note to its pur¬ 
chase would be implied.” 

These cases have all been carefully examined, and a 
brief quotation from each one of them will, \^e submit, 
suffice to establish that none of them supports de¬ 
fendant’s theory of “implied purchase”. 

The Dodge Case has already been discussed; and we 
submit that from our quotation of the language of the 
Court itself it is clear that no such principle was there 
announced: 

“That the bank took the notes upon an intended 
purchase * * * is clearly proved.” 

Moreover, as hereinbefore established, the Court in 
the Dodge Case was dealing with bearer papCr. 

In the Ketcham Case, negotiable interest coupons 
were involved; and the Court held (p. 662) i 

“It is undoubtedly true that it is essential to a 
sale that both parties consent to it. * * * But the 
intent to sell, or the assent of the formef owner to 
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a sale need not have been expressly given. It may 
be inferred from the circumstances of the transac¬ 
tion. It often is. In the present case the nature 
of the subject cannot be overlooked. Interest cou¬ 
pons are instruments . of a peculiar character. The 
title to them passes from hand to hand by mere 
delivery. A transfer of possession is presump¬ 
tively a transfer of title.’’ (Italics supplied.) 

Thus the Ketcham Case dealt with bearer coupons, 
respecting which transfer of possession would indicate 
transfer of title. In the case at bar, however, the notes 
were endorsed to the Riggs Bank “for collection” in 
the account of the Orphan Asylum and never further 
endorsed by the Asylum or by the Bank. 

The other cases cited by defendant follow, seriatim: 

In the Baer Case, 32 Fed. (2d) 147, the Court said— 

i “The official of each bank having charge of the 
transactions with appellant testified that his bank 
intended to transfer, and did transfer, to appel¬ 
lant all of its right, title and interest in and to the 
notes and collateral * * *. These facts, together 
with fact heretofore alluded to, that Adams gave 
express authorization to the Trust Company to sell 
the notes wfith collateral to appellant, seem entirely 
adequate to refute the contention that appellant 
did not purchase the notes.” (Italics supplied.) 

The McDonnell Case, 83 Fed. 866, is not in point. 
There the Court in its opinion said— 

“I do not think this case turns upon the ques¬ 
tion wiiether or not an agent to whom a note is 
sent for collection has authority to negotiate and 
transfer it so as to pass title thereto against the 
owner, the transferee knowing at the time the 
character in which the agent held it * * *. It may 
be considered that such agent is without authority, 




I 

j 

i 

i 

j 

i 


as against the principal, to transfer title to a third 
party. The question presented, under the facts of 
this case, is whether or not a promissory note se¬ 
cured by a mortgage and endorsed in blarik by the 
payee, and sent to the bank for collection, which 
bank accepts the money thereon from a third party 
to whom it endorsed the note without I recourse 
* * * is thereby extinguished as a lien on the mort¬ 
gaged property.” (Italics supplied.) 


The case of Anderson v. Hotel Company j 56 Fed. 
(2d) 980, involved negotiable bonds. The Court held 


that— 

“The bonds themselves were paid for by moneys 
borrowed by H. C. Case, and with the cl^ar inten¬ 
tion on his part and on the part of the bank which 
had them for collection that they should not be 
paid but purchased. They are payable to bearer 
and are negotiable instruments transferable by de¬ 
livery”. (Italics supplied) 

The Hirsch Case, 240 Fed. 661, held that— 


“Where, as in this case, all the parties to the 
transaction clearly intended a purchase by Mr. 
Hirsch of the notes held by Dr. Hollowa^, with the 
security unimpaired, and understood at the time 
that this result was accomplished by what was 
done, the transaction is to be given effectf as a pur¬ 
chase without regard to the method adopted to ac¬ 
complish the intended result”. (Italics supplied.) 

In the Meyer Case, 268 Fed. 937, the Court said: 

“Under the facts as they appear in the record, 
the law seems to be clear that, when Peltzer sold 
the notes to the Ritters, the security of the deed of 
trust as an incident of the debt passed to the Rit¬ 
ters, and the attempted release thereafter by Pelt¬ 
zer was unavailing even in favor of a purchaser 
for value.” (Italics supplied.) j 
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Thus in the Meyer Case no question arose as to the 
sale of the notes; the question related to whether the 
security followed the sale. 

In the case of Cussen v. Brandt, 97 Ya. 1, one Talbot 
executed a deed of trust on real estate to secure pay¬ 
ment of certain notes. These notes, endorsed in blank, 
were delivered to the City Bank for collection, which 
Bank delivered both notes to one Elam, as purchaser 
or payor. 

“Whether a transaction like this is a sale or a 
purchase is a question of intention * * *. It is un¬ 
doubtedly true, as contended by counsel for appel¬ 
lant, that it is essential to a sale that both parties 
should consent to it.” (Italics supplied.) 

Though this case has been cited by defendant’s coun¬ 
sel, in reality it supports plaintiffs’ position; for if it 
be essential to a sale that “both parties should consent 
to it” (and we submit this is good law), then at least 
one essential to defendant’s case is lacking, namely, 
the consent of the payee Orphan Asylum to a sale of 
the Bartlett notes. 

The last case cited by plaintiff to uphold the broad 
proposition of law stated by him is the Braxton Case, 
9 Mackey, 355. This case has nothing to do with a 
“presumption of purchase”: 

“Syl. A purchaser of a promissory note, with 
notice of equities, from an innocent holder, is pro¬ 
tected to the same extent his vendor would have 
been; and, if the note is secured by a deed of trust, 
the lien or security created thereby follows the as¬ 
signment of the note. ’ ’ 

Having now examined each of defendant’s authori¬ 
ties cited to support the proposition that mere payment 
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and possession of a promissory note creates 
sumption of purchase”, it is clear that each 
cases related either to negotiable promissory : 
dorsed in blank, to negotiable bonds or coupoijs title to 
which passed by mere delivery, to situations jin which 
an actual intention to sell on the one hand and purchase 
on the other was clearly established, or to principles of 
law wholly inapplicable to the case at bar. 

! 

The Notes Involved. j 

Defendant states that he justified his refusal to re¬ 
lease “when he produced the notes and showed that 
they were subsisting obligations ’ j 

The evidence shows that the notes are dated more 
than thirty years ago and that the payee received prin¬ 
cipal and interest more than twelve years ago. 

Defendant states that the fact that Edmonston en¬ 
dorsed the notes “did not operate to destroy their ne¬ 
gotiability”. Let it here be emphatically stated that 
Edmonston never endorsed the notes for collection. 
They were endorsed 

“for collection in acct. 

“Washington City Orphan Asylum 
“W. E. Edmonston j 

“Treas.” j 

i 

and never further endorsed or assigned by the payee. 
Edmonston and the Asylum were not identical legal 
entities. To sav that Edmonston endorsed! the notes 
for collection is therefore misleading. The Asylum 
endorsed the notes for collection. 

The Dodge Case, heretofore discussed, is Cited by de¬ 
fendant to support the broad assertion that the en¬ 
dorsement for collection did not destroy the negotia- 


j a “pre- 
of those 
potes en- 


I 

! 

I 

I 
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bilitv of the notes. We have heretofore quoted from 
that ease, and submit that it does not support that 
proposition of law. The notes in the Dodge Case were 
all endorsed in blank. 

The ease of Jerman v. Edwards, 29 App. D. C., 535, 
is also eited to support this assertion. A quotation 
from the opinion of this Court in that ease will suffice 
to negative this contention: 

“She (plaintiff) took title by delivery under the 
blank endorsement of the payee, Jerman, the effect 
of which was to make the note payable to bearer, 
and pass by delivery/’ 

Defendant admits that Edmonston was a stranger 
to the notes, that he was purely a volunteer, and dis¬ 
claims that any right exists in this case as the result 
of subrogation. 

He bottoms his case squarely upon the proposition 
that p]dmonston purchased the notes and thus obtained 
some right against plaintiffs or their property. 

THE BANK HAD NO TITLE TO THE NOTES AND 
COULD NOT PASS TITLE TO THEM. 

The case District Bank v. Trimble, 46 App. D. C. 
319, is in point. There Nailor made certain notes se¬ 
cured by deed of trust. The notes were deposited by 
a Mrs. Trimble with Lewis Johnson & Co. for safe 
keeping and for the purpose of collecting interest upon 
them. Lewis Johnson & Co. made a note to the Bank, 
giving the Nailor notes as security; and Lewis John¬ 
son being in difficulty, the Bank paid certain of its 
overdrafts and took over the collateral, among which 
was the Nailor notes. 

A replevin action was filed by Mrs. Trimble, who 
recovered. 
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This Court held that the notes had been— 

“deposited with Lewis Johnson & Co. for the re¬ 
ceipt of interest thereon. They had possession of 
them for safe keeping merely and the receipt of in¬ 
terest, and the Bank was bound to investigate and 
inquire into their title. The transfer of the notes 
to defendant was a mere bailment for a particular 
purpose, and it could pass no title. Foley jv. Smith , 
6 Wall, 492. The sellers could pass no better title 

than thev had themselves.” 

* 

Reference to the case of Foley v. Smith , s&pra , dis¬ 
closes that there Mrs. Smith deposited mortgage notes 
with the Bank of Kentucky “for collection”, which 
Bank in turn forwarded them for the same purpose to 
Citizen’s Bank. The latter Bank sold theni for full 
value to plaintiff, Foley, when overdue. 

The Supreme Court of the United States held that— 

i 

“By endorsing the note she did trust; the bank 
with full power to dispose of it before due, al¬ 
though that was not intended, and she trusted the 
bank for the return of the money to ber if the 
money had been paid. This trust the laVr implied. 
But her trust ceased, except as to the mere posses¬ 
sion of the note as a bailment, after the note was 
protested. It was the appellants, who, with notice 
of the dishonor of the note, purchased it, who 
trusted the bank for title, which it professed to 
sell. Under this rule the purchaser froni the Bank 
of Kentucky could get no better title thaii the Bank 
had when it sold. It is conceded that lit had no 
title whatever. The appellants purchased of 
McKnight, as agent of the Bank of Kenpicky, and 
as the note was not the property of McKnight or 
of the Bank he represented, appellants must show 
some authority for the sale from the rea} owner, or. 
the sale is invalid. Such authority is claimed in 
argument to result from the possession of the note 


i 
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by McKnight. But if mere possession by the per¬ 
son who professes to transfer a note were suffi¬ 
cient authority, there would be no difference, as re¬ 
gards its negotiability, in a note before its matur¬ 
ity and after its protest. 77 

In Commercial Bank v. Armstrong, 148 U. S. 50, 56, 
Mr. Justice Brewer, speaking for the Court said: 

“The Fidelity Company received the paper as 
agent, and the endorsement ‘for collection 7 was 
notice that its possession was that of agent and 
not of owner. In Sweeny v. Easter, 1 Wall. 166, 
173, in which there was an endorsement ‘for collec¬ 
tion 7 , Mr. Justice Miller said: ‘The words “for 
collection 77 evidently had a meaning. That mean- 
ing was intended to limit the effect which would 
have been given to the endorsement without them, 
and warned the party that, contrary to the pur¬ 
pose of a general or blank endorsement, this was 
not intended to transfer ownership of the note or 
its proceeds.’ ’ 7 

In the Sweeny Case, supra, the Court further stated 
(p. 174)- 

“The endorsement for collection in the present 
case was not intended to give currency or circula¬ 
tion to the paper. Its effect was just the reverse. 
It prevented further circulation of the paper, and 
its effect was limited to an authority to collect it. 77 

In Tyson & Raids v. Western National Bank, 77 Md. 
412, (26 A. 521), certain notes were endorsed “for col¬ 
lection, for account of Tyson & Rawls. 7 7 

The Maryland Court of Appeals held that (p. 420)— 

“The terms of the endorsement of the check and 
draft in this case gave legal notice to all persons 
receiving them, that Tyson & Rawls were owners 
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of the papers, and that Nicholson & Softs were 
merely agents for collection ’ \ 

It thus seems clear that an agent holding commercial 
paper “for collection” cannot vest title to it in an in¬ 
tended purchaser; and the Court of Appeals ftf Mary¬ 
land has gone so far as to say that a restrictive en¬ 
dorsement of this character is “legal notice to 1 all per- 

i 

sons” that the collecting agent has no title. 

| 

THE RED INK ENDORSEMENTS.! 

The most that can be said respecting the probative 
value of the red ink endorsements is that they are 
“written hearsay.” Clearly they were self-serving in 
character. They were seasonably objected to bv plain¬ 
tiffs upon these grounds, and on appeal in ftn equity 
proceeding the trial Justice is presumed to ftave con¬ 
sidered only competent evidence: Faunce vj Woods, 
55 App. D. C. 330. 

In Somalia v. Mason, 27 App. D. C. 470, j477, this 
Court said: 

“While it is undoubtedly true that th0 general 
rule is that declarations of persons in possession 
of personal property, explanatory of thfe charac¬ 
ter of their possession, are competent as pftrt of the 
res gestae, the rule does not go so far a& to make 
such declarations as to the source of their title 
or the manner in which they acquired the property, 
admissible. Ray v. Jackson, 90 Ala. 513, 7 So. 747; 
McLeod v. Bishop, 110 Ala. 640, 20 So. i30; Bag- 
nell v. Chemical Bank, 76 Mo. App. 121.” 

I 

In the Dodge Case, supra, the Supreme Cfturt said: 

“It has long been settled that the declarations made 
by the holder of a chattel or promissory note, while 
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he held it, are not competent evidence in a suit 
upon it, or in relation to it, by a subsequent 
owner. ’ ’ 

Nor do the endorsements come within the res gestae 
exception. The notes were paid at the Riggs Bank at 
15th Street and Pennsylvania Avenue. Mrs. Dowd 
and Edmonston then took the notes to the latter’s office 
at 5th and E Streets, where he “looked at them and 
made the notations in red ink”. (R. 41.) Hence the 
spontaneity required by the res gestae rule is clearly 
lacking. 

But, admitting, arguendo, that the red ink endorse¬ 
ments of Edmonston were admissible to prove his in¬ 
tention to purchase the twenty-year-old notes, then he 
must later have changed his mind, for below the en¬ 
dorsements, after reciting the manner in which he had 
acquired the notes, he wrote on three of them that— 

“In consideration of the above payment this 
note is hereby transferred and assigned to Wil¬ 
liam E. Edmonston subject to approval of trus¬ 
tees 7 

on one that— 

“assignment subject to approval of trustees”; 

and upon another simply— 

“assignment to be subject to approval ” 

(R. 43, 44, 45, 46, 47; italics supplied.) 

Although the President of the Asylum testified as a 
witness for defendant (R. 40), no word of proof was 
offered to show that the “approval of the Trustees”, 
placed by Edmonston himself as a condition to his 
title to the notes, was ever obtained. Nor did the Sec- 
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! 


retary of the Asylum throw any light upon this [matter. 
(R. 36 to 40, inc., R. 41, 42.) In the absence of proof, 
it must be assumed that the approval was never ob¬ 
tained. I 

Edmonston was a man of affairs—a lawyer and 
President of the Title Company. (R. 40.) Hd appar¬ 
ently believed that assent of the holder of the notes was 
essential to their “purchase”. He lived for two years 
after he paid the notes. (R. 37.) We cannot now say 
why he never obtained the approval of the trustees: 
we only know he did not . It could be argued, ljowever, 
that he simply changed his mind and decided jthat the 
payment should extinguish the debt. | 

In any event, whatever his intention was, 1 , he ac¬ 
quired possession of non-negotiable paper from an 
agent having no authority to sell it. He made the ap¬ 
proval of payee’s Trustees a condition to has title— 
and never obtained the approval. j 

If any rights exist under the notes, EdmPnston is 
the conduit through which they must pass. Nq one can 
now have any right under them that he did noi acquire. 

We submit that he acquired no rights wheiji he paid 
the notes. Surely he acquired none thereafter It fol¬ 
lows that the trusts should be released. 


DUTIES AND OBLIGATIONS OF TRUSTEE. 

“The trustee in a deed derives his powers from 
the instrument, which is likewise the measure of his . 
obligations ’ j 

said this Court in Spruill v. Ballard , 61 A'pp. D. C. 
112, 114. | 

7 # i 

And in the case of Marshall v. Kraak, 23 App. D. C. 
129, 133, the Court said: ! 

“The trustee in a deed of trust by way of mort¬ 
gage has no vested right or beneficial interest in 
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anything except to execute the trust when he is 
called upon to do so, if at the time he is competent 
to execute it, and to receive his compensation 
therefor. If at the time at which the execution of 
the trust is required he has removed beyond the 
jurisdiction, or if he has absconded and cannot 
be found, it would be a mockery of justice for him, 
of for anyone on his behalf, to claim to be entitled 
to retain the legal estate, and at the same time to 
refuse to perform the one only thing for which that 
estate was vested in him. His refusal or disabil¬ 
ity to perform the trust is the equivalent in equity 
of a renunciation of the legal estate. 7 ’ 

Through all the years the executors and heirs of 
Edmonston’s estate have never asserted claim based 
upon these notes. (R. 35.) Defendant trustee is fully 
protected by the Decree below and goes far beyond 
the duties and obligations of his office in prosecuting 
this appeal. 

THE TRIAL COURT FOUND THAT THE NOTES 

HAD BEEN PAID. 

In his Findings of Fact the trial Justice found (R. 
26): 

“That on that day (December 16th, 1925) one 
William E. Edmonston paid said amount to the 
Riggs National Bank, and the Bank credited said 
payment of $14,778 to the account of The Wash¬ 
ington City Orphan Asylum, and delivered the 
notes to Mrs. Dowd, who, in turn, delivered them 
to Mr. Edmonston.” 

The trial Justice found further that— 

“After payment of the notes by Mr. Edmon¬ 
ston, the notes were kept in a safe belonging to 
The Washington City Orphan Asylum, and re- 
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mained there until this litigation arose j* * 

(R. 26; italics supplied.) 

That the findings of fact by a justice sitting in equity 
are to be taken as presumptively correct is too well 
settled to require citation of authority. Here tile Court 
found it to be the fact th&t the notes had been paid, not 
purchased. 

ABANDONMENT AND LACHES. 

i 

Plaintiffs submit that Edmonston obtained no rights 
against them or their property when he took physical 
possession of the notes. At that time the notes were 
more than twenty years old. Interest had last been 
paid upon them nineteen years before. 

Assuming for purposes of argument, however, that 
some right had at that time survived through the years, 
we submit it has been lost by abandonment arid laches. 

No action was taken by the holder of the notes be¬ 
tween 1906, when default occurred, and 1925. j Edmon¬ 
ston paid the notes in 1925, and lived for t}vo years 
more. Neither he nor his executors at any time, how¬ 
ever, took any action based upon the notes. 

We submit that if any right ever existed ill Edmon¬ 
ston or his personal representatives or heirs, it has long 
since been lost through abandonment and lacjies. 

THE TRUE RULE OF LAW APPLICABLE TO THE 

FACTS OF THIS CASE. 

i 

All doubt respecting the true applicable rule of law 
has, we submit, been settled by the decision of the 
Maryland Court of Appeals in the case of Kennedy v. 
Chapin & Werden, Trustees , 67 Md. 454. The facts of 
that case are strikingly similar to those of the case at 


i 
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bar, except that the note involved in the Kennedy Case 
was but four months overdue when paid, whereas the 
notes involved in this litigation were nearly twenty 
years old when Edmonston gave his cheque to the Riggs 
National Bank. 

Because we believe the Kennedy Case to be decisive, 
we quote in full the opinion of the Court: 

4 ‘ The controversy in this case lies within a very 
narrow compass. w The question simply is whether 
certain transactions in regard to a promissory 
note amounted to a payment, or an assignment of 
it. The note was for five hundred dollars, dated 
September 5th, 1882, and payable two years after 
date with interest after the expiration of one year. 
It was made by Anna L. Shaw payable to the order 
of Thomas Weaver, and was one of a number se¬ 
cured by a deed of trust to Chapin and Werden of 
even date, executed by Mrs. Shaw and her hus¬ 
band. The payee of the note died before it became 
due. After his death Robert D. Weaver, his ex¬ 
ecutor, placed the note in the Central National 
Bank of Washington, D. C., for collection. On 
the nineteenth day of January, 1885, more than 
four months after maturity, Kennedv sent to the 
Bank his check and received from it this note. The 
check was in these terms: 4 Riggs & Co., pay to 
order Central N. Bank (for note A. L. Shaw) five 
hundred forty-one dollars and sixteen cents. ’ 
The sum mentioned in the check was the amount of 
principal and interest due. The delivery of the 
check must be considered as a payment of the note, 
unless the B.ank intended to sell it, and had power 
to do so. The executor, and the assistant cashier 
of the Bank both testify that the note was placed 
in the Bank for collection and not for sale. Ken¬ 
nedy believed that he was purchasing the note, 
and not paying it. But no valid purchase can be 
made without the consent of the owner, or his duly 
authorized agent. And here there was no consent 


by either of them. We agree with the Circuit 
Court.’’ (Italics supplied.) 

Kennedy had sought in the proceeding to participate 
in proceeds of trustees’ sale of the property by which 
the notes were secured. The Court, for the reasons 
stated in its opinion, denied his right to do so.| 

See also Charnock v. Jones , 115 N. W. 1072, and 
annotation, 16 L. R. A. (N. S.)2.33. j 

CONCLUSION. 

I 

Prior to 1905 Bartlett made notes secured by deeds 
of trust. Default occurred thereunder in 1906. He 
died in 1915. j 

In 1925 Edmonston paid these notes, which had been 
placed by the owner in the Riggs National Bank en¬ 
dorsed “for collection”. The Bank was nevet author¬ 
ized to sell or assign the notes; and the ownler never 
consented to their sale. 

Under the law the notes were paid, not purchased. 
The trusts securing their payment should therefore be 
released in accordance with the Decree of the Court 
below. 

Norman B. Frost, j 

Frank H. Myers, I 

7 i 

Frederic N. Towers, 
Attorneys for Appellees . 





